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LEGAL PROBLEMS ARISING FROM THE UNITED 
NATIONS TRUSTEESHIP SYSTEM 


By Francis B. SAyre * 


I. INTRODUCTION ? 


Non-self-governing territories in the past have been too often breeding 
spots for war. Many contain valuable raw materials or offer rich markets ; 
some command highly desirable shipping or aviation routes; still others 
offer potential naval and military bases of strategic significance. Such 
territories frequently become centers of international rivalry or even con- 
flict. 

Moreover, territories inhabited by backward and underprivileged people 
offer fertile ground for unrest and international struggle. Poverty and 
frustration and political weakness are enemies of peace. Wherever such 
conditions exist among non-self-governing peoples who lack the power to 
control their own destinies or push progressively forward, the administer- 
ing powers should be held accountable to the association of nations which 
are united to achieve a lasting peace. This principle of international ac- 
countability with respect to the welfare of dependent peoples is of com- 
paratively recent development in the history of colonial government. 


A. Concept of International Accountability for Non-Self-Governing Peoples 


In the eighteenth and nineteenth centuries it was accepted by all that 
colonies existed for the benefit of the mother country. Colonial policies 
framed primarily for the profit of the ruling race are bound to bear evil 
fruitage for the ruling as well as for the subservient peoples; and we are 


* United States Representative in the Trusteeship Council and President of the 
Council; Alternate United States Representative to the Second Session of the General 
Assembly. The opinions expressed in this paper are the personal and non-official views 
of the author. In the preparation of this paper the author is heavily indebted to Mr. 
James Frederick Green, Mr. William I. Cargo, and other officers of the Department of 
State. 

1 For a comprehensive bibliography, see Helen F. Conover, comp., Non-Self-Governing 
Areas with Special Emphasis on Mandates and Trusteeships: A Selected List of Ref- 
erences, Washington, Library of Congress, 1947, Vol. I, pp. 97-118. Citations in the 
present article are limited largely to official documents and to secondary works which 
have appeared since the publication of Miss Conover’s bibliography. For a brief 
summary of the role of the United States in this field, together with selected references 
and documents, see The United States and Non-Self-Governing Territories, Department 
of State Publication 2812, April 5, 1947. See also articles and documentary material 
in International Conciliation, No. 435, November 1947. 


263 


264 _THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


paying today, and unhappily we will pay for many years to come, the price 
of old-style imperialism built upon exploitation. 

At the end of the First World War came the explosive power of new 
ideas. President Woodrow Wilson, in his address of February 11, 1918, 
declared that ‘‘peoples and provinces are not to be bartered about from 
sovereignty to sovereignty as if they were mere chattels and pawns in a 
game ... but every territorial settlement involved in this war must be 
made in the interest and for the benefit of the population concerned. . . .”’ 
The mandates system written into the treaty of peace was an attempt to 
translate these progressive and liberalizing principles into practical reality 
in the case of the former German and Turkish colonies. The League of 
Nations Covenant contained the first binding international declaration 
that the well-being and development of peoples ‘‘not yet able to stand by 
themselves under the strenuous conditions of the modern world’’ form ‘‘a 
sacred trust of civilization.’’*? The mandates system, although limited in 
its territorial application, thus gave clear and practical expression to the 
concept of international concern for dependent peoples. 

Article 22 of the Covenant of the League of Nations laid down the gen- 
eral principles underlying the mandates system and provided for three 
categories of mandated territories. The so-called ‘‘A’’ mandates consisted 
of those former territories of the Turkish Empire which had reached a 
stage of development where they could be provisionally recognized as inde- 
pendent nations, ‘‘subject to the rendering of administrative advice and 
assistance by a Mandatory until such time as they are able to stand alone.’’ 
The ‘‘B’’ mandates consisted of those former German territories in Central 
Africa not yet ready for self-government where the Mandatory had to be 
responsible for the administration of the territory. Article 22 prescribed 
that the Mandatory must guarantee ‘‘freedom of conscience and religion, 
subject only to the maintenance of public law and morals,’’ the prohibition 
of the slave trade, the arms traffic and the liquor traffic, and the prevention 
of fortifications and military training of the natives. It also prescribed 
equality of opportunity among all League Members for trade and com- 
merce—the ‘‘Open Door’’ of the Mandates system.* The ‘‘C’’ mandates 
consisted of South West Africa and former German islands in the Pacific. 
They were to be administered ‘‘under the laws of the Mandatory as inte- 
gral portions of its territory, subject to the safeguards above-mentioned 
in the interests of the indigenous population.’’ * 

These territories were assigned to specific mandatory powers by the 
Supreme Council of the Principal Allied Powers during 1919 and 1920. 


2 Covenant of the League of Nations, Article 22. 

3 See Benjamin Gerig, The Open Door and the Mandates System, London, Allen and 
Unwin, 1930. 

4 This latter clause has been interpreted in practice to exclude ‘‘C’’ mandates from 
the requirement of commercial equality of opportunity among all League Members. 
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The actual terms of mandate were approved by the Council of the League 
of Nations under its authority to define explicitly in each case ‘‘the degree 
of authority, control or administration to be exercised by the Mandatory.’’® 

Under the mandates system an annual report on each territory was to be 
rendered to the League Council by the Mandatory; and a Permanent Man- 
dates Commission, an expert body appointed by the Council, was consti- 
tuted to receive and examine these annual reports. 


B. Trusteeship System contrasted with Mandates System 


The trusteeship system of the United Nations is historically, though not 
legally, the successor of the mandates system of the League. When those 
writing the Charter of the United Nations in San Francisco toward the 
close of the Second World War wrestled with this exceedingly complex prob- 
lem of rule over dependent peoples, they naturally turned to the mandates 
system and the League’s experience with the concept of international ac- 
countability. 

Chapters XI, XII and XIII of the Charter of the United Nations were 
the result. Chapter XI sets forth a ‘‘Declaration Regarding Non-Self- 
Governing Territories,’’ broad in its scope and far-reaching in its purposes, 
applicable to all non-self-governing peoples whether living in trust terri- 
tories or elsewhere. The Members of the United Nations administering 
non-self-governing territories declare in unprecedented terms that they 
‘“‘recognize the principle that the interests of the inhabitants of these 
territories are paramount and accept as a sacred trust the obligation to 
promote to the utmost ... the well-being of the inhabitants of these 
territories.’’ Peace-loving peoples thereby acknowledged their own re- 
sponsibilities with respect to non-self-governing peoples, including peo- 
ples under their own rule. The concept of international accountability 
for dependent peoples is thus extended so as to be made applicable in 
some degree within the borders of sovereign states. 

Limitations of space unfortunately prevent a discussion in this paper 
of these striking provisions of Chapter XI. 

The international trusteeship system set out in Chapters XII and XIII 
of the Charter goes considerably beyond the mandates system of the League. 
The trusteeship system is not limited to specified territories formerly be- 
longing to the enemy but is open to any territory placed under the system 
by means of a trusteeship agreement.* It contains no arbitrary and fixed 


5 For a convenient compilation of the terms of the mandate instruments, see Terms 
of League of Nations Mandates; republished by the United Nations, UN doc. A/70, 
October 1946. 

6 Article 77 of the Charter was written in terms sufficiently broad to make possible the 
placing under trusteeship of almost any kind of territory, since clause (c) specifies 


‘territories voluntarily placed under the system by states responsible for their ad- 
ministration. ”’ 


Unofficial suggestions have been made from time to time that such 
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classification of territories, such as ‘‘A,’’ ‘‘B,’’ and ‘‘C’’ mandates, but 
lends itself to far greater flexibility in administration. It provides for 
several possible forms of administering authority—one or more states or 
the United Nations itself.’ In contrast to the mandates system, which 
demilitarized the mandated territories, the trusteeship system provides 


diverse territories as Trieste, the Ruhr, Palestine, and Antarctica should be placed 
under trusteeship. Recent petitions officially brought before the Trusteeship Council 
have included requests to extend international control, for instance, to the polar regions 
through an Arctic and an Antarctic Trusteeship. See UN docs. T/Pet/General 15 
(4 Oct. 1947); T/Pet/General 16 (4 Oct. 1947); T/Pet/General 18 (9 Oct. 1947). 
Whatever may be the practical considerations involved, there would appear to be no 
legal barriers to the placing of these, or similar territories, under trusteeship. 

7Charter of the United Nations, Article 81. Administration by more than one 
state may be politically expedient but can raise issues of great difficulty. The problem 
of the Ewe people of Africa occupying British and French Togoland illustrates the 
unhappy complexities and enormous difficulties which arise when a single people find 
themselves divided by political frontiers and administered under differing cultural and 
colonial systems. In the case of Togoland it is two administering states operating in 
adjoining but separate trust territories. Nevertheless, since the basic principles and 
objectives of British colonial policy differ widely from those of French colonial policy 
and since the two cultures also differ radically, the underlying problem is much the same. 

In the petition presented to the United Nations by the ‘‘All-Ewe Conference on 
behalf of the Ewe people of Togoland’’ dated August 9, 1947 (UN doc. T/Pet. 6/5, 
26 August 1947) it is stated (p. 4): 


The permanent Anglo-French frontier cuts indiscriminately though local states, 
villages and farms, thus separating sections of the people from their chiefs, relations 
and farms. In fact, one has the impression that Togoland was Germany’s personal 
property—a territory taken from her by Britain and France in the Great War of 
1914, and was shared as a booty pure and simple, with little or no consideration for 
the people who live in it. Eweland has since remained three territories, namely, 
Gold Coast Eweland, British Mandated Togoland and French Mandated Togoland 
under two fundamentally different administrations, namely, British and French 
administrations. 

8. British policy which we may call the policy of adaptation, aims at educating 
colonial peoples for self-government, and for that reason, takes due account of 
indigenous culture and makes provisions for its development. On the other hand, 
French colonial policy, which we may call the policy of assimilation leads in an en- 
tirely different direction. The policy of assimilation aims at converting colonial 
peoples to full citizenship of France, and, for that reason, aims at imbuing the 
educated community with the best that French culture can give, rather than de- 
veloping indigenous culture. 

9. It is inimical to the true development of the people of Eweland who are united 
by the closest ties of kinship, language and culture to be divided between these two 
totally different administrations. 

10. The division of Eweland between these two totally different administrations 
has therefore been felt by the Ewe people as unjust, and has led to a widespread 
dissatisfaction among both the literate and the illiterate. 


The problem remains as yet unsolved. At its session in November 1947 the Trustee- 
ship Council examined the Ewe petition; and in the hearing which followed the repre- 
sentatives of the United Kingdom and of France proposed an arrangement to eliminate 
customs barriers, to develop a common educational program and to take such other 
steps as can be worked out to ameliorate the present difficulties. The Trusteeship 
Council approved the plan as an initial proposal and intimated its intention to send 
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that each trust territory ‘‘shall play its part in the maintenance of inter- 
national peace and security’’*® and that all or part of a trust territory 
may be designated as a strategic area.® 

Moreover, the Trusteeship Council is made a principal organ of the United 
Nations.*° Whereas the Permanent Mandates Commission was a sub- 
sidiary body of the League Council, experts appointed by the League ‘‘to 
receive and examine the annual reports of the Mandatories and to advise 
the Council on all matters relating to the observance of the mandates,’’ ** 
the Trusteeship Council, on the other hand, speaks authoritatively for the 
governments concerned. It is the governments themselves, acting through 
their chosen representatives sitting in the Trusteeship Council, which have 
in their hands the translation of the progressive Charter objectives into 
a concrete program of achievement. 

One of the vital powers of the Trusteeship Council, which was never ac- 
corded to the Permanent Mandates Commission, is that of making periodic 
visits to trust territories.‘* Such visits can be of far-reaching effect. To 
the inhabitants of the trust territories a visiting mission gives concrete 
reality to the United Nations and its living concern in their welfare. To 
the administering authorities such visits are bound to quicken the sense 
of their responsibility and accountability to the United Nations. To the 
Trusteeship Council and especially to the members of the visiting missions, 
such first-hand contacts give tremendous vitality to their work, and bring 
home, as nothing else could, the realities and the possibilities of the Coun- 
cil’s tasks. 

The international trusteeship system affects not only the lives of some fif- 
teen million people who live in the ten trust territories now under interna- 
tional control but also the peace and prosperity of the rest of mankind. It at 
once protects the inhabitants of trust territories and fosters their advance- 
ment towards self-government or independence. In a world characterized 
by discriminatory practices in trade and investment, the trusteeship sys- 
tem provides, with certain qualifications, equal treatment in the trust terri- 
tories for all Members of the United Nations and their nationals. It offers, 


a visiting Mission to Togoland at the next dry season—probably in January 1949—to 
give further study to the problem. UN doc. T/109, 18 December 1947, pp. 4-5. 

The only trust territory thus far to be placed under multi-state administration is 
Nauru. In this case the three administering powers, the United Kingdom, Australia 
and New Zealand, possess the same basic culture, language, and colonial policy. In 
order to overcome difficulties and possible inefficiencies in administration, however, even 
in this ease the actual administration of the territory has been delegated by the three 
powers to Australia alone. 

8 Charter of the United Nations, Article 84. 

® Same, Article 82. See below, section 11 of Part II. 

10 Same, Article 7. 
11 Covenant of the League of Nations, Article 22. 
12 Charter of the United Nations, Article 87(c). 
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moreover, a yardstick by which political, economic, and social advance- 
ment may be measured in the sixty-one non-self-governing territories, in- 
habited by 175 million people, which are outside the trusteeship system.”® 


II. OurstTaNpING LEGAL PROBLEMS ARISING OUT OF THE TRUSTEESHIP 
SyYsTEM 


Chapters XII and XIII of the Charter, relating to the trusteeship 
system, offer some of the most complex legal problems in the entire Char- 
ter. They involve unsolved questions of sovereignty and title, contentious 
territorial issues, problems concerned with the liquidation of the mandates 
system of the League of Nations, and difficult questions of interpretation 
of the Charter. Indeed, the Fourth (Trusteeship) Committee of the 
General Assembly devotes a large part of its time to debates over legal 
interpretations of these two Chapters of the Charter. It may be of value, 
therefore, to analyze the more notable legal problems which have arisen in 
connection with the origin and development of the trusteeship system. 


1. In trust territories where does sovereignty rest? 


One of the most perplexing legal questions arising out of the mandates 
system was that of the location of sovereignty of the territories under 
mandate. It has been the subject of extended treatment by writers on 
international law.** 

The difficulty of assigning a precise locus of sovereignty for the man- 
dated territories arose because of the unique character of the mandates 
system itself which departed widely from accustomed patterns. The man- 
dates system involved an inter-relationship of (a) the Principal Allied 
and Associated Powers, which allocated the territories to be placed under 
mandate among the several Mandatory Powers;** (b) the League of Na- 
tions, which exercised supervisory functions with respect to the mandates; 
and (c) the Mandatory Powers, which were the states actually adminis- 
tering the mandated territories. Since with respect to the mandated terri- 


18 See Yearbook of the United Nations, 1946-47, 1947, pp. 11, 29-31, 38-39, 78-81, 
184-208, 573-589. For United States participation in this work during the past two 
years, see The United States and the United Nations: Report by the President to the 
Congress for the Year 1946, Department of State Publication 2735, 1947: The United 
States and the United Nations: Report by the President to the Congress for the Year 
1947, Department of State Publication 3024, 1948. 

14 No attempt is here made to cite the extensive literature on this subject. However, 
for an illuminating discussion of the several theories of sovereignty over mandated 
territories, see Quincy Wright, Mandates Under the League of Nations, Chicago, 1932, 
pp. 319 ff. 

15 The Supreme Council, acting for the Principal Allied and Associated Powers 
assigned mandatories for the German colonies on May 7, 1919. The Turkish territories 
were allocated at San Remo on April 25, 1920. By this latter date the United States 
hdd withdrawn from official participation in the Supreme Council. 
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tories all three of these exercised certain powers usually attributed to 
sovereignty which had been formerly exercised by Germany and Turkey, 
the question of the location of sovereignty became unavoidably clouded 
after Germany had renounced sovereignty in the Treaty of Versailles and 
Turkey in the Treaty of Lausanne. 

The question became the subject of a considerable division of opinion 
among writers on international law. It has never been decided by an 
International Court, by decision of the League of Nations, by vote of the 
United Nations, or by agreement among the interested states. 

The four leading theories variously put forward with respect to the lo- 
cation of title to the mandated territories are as follows: 


(1) Title in the Principal Allied and Associated Powers. Under Article 
119 of the Treaty of Versailles, Germany renounced in favor of the Prin- 
cipal Allied and Associated Powers all her rights and titles over her over- 
seas possessions. The view has therefore been advanced and strongly 
maintained by many that sovereignty at least over the ‘‘B’’ and ‘‘C”’ 
mandates must rest in the Principal Allied and Associated Powers. In 
the case of the former Turkish territories, which became the ‘‘A’’ man- 
dates, a similar renunciation was contained in the Treaty of Sevres.’® This 
treaty did not come into effect. However, Article 16 of the Treaty of 
Lausanne gave effect to the allocation of these territories. By the time 
this treaty came into force, the ‘‘A’’ territories had already been allocated 
by the Principal Allied Powers. All in all, this theory of title resting in 
the Principal Allied and Associated Powers would seem to be the strongest 
case legally.1” 

(2) Title in the League of Nations. There is no treaty provision which 
specifically vests title to any of the mandated territories in the League of 
Nations. Those supporting this view, however, point to the clause in the 
preamble of the mandates which refers to the exercise of the mandate by 
the Mandatory Power ‘‘on behalf of the League of Nations.’’ Others have 
based their arguments on the general responsibilities of the League of Na- 
tions with respect to the mandates system. 

(3) Title in the Mandatory Powers. The one point in this highly con- 
troversial question of title on which there was almost unanimous agree- 
ment was that title does not reside in the Mandatory Powers. Article 22 
of the League Covenant provided that territories of the ‘‘C’’ mandate 
category ‘‘could be best administered under the laws of the Mandatory as 


16 Article 132, United Kingdom Treaty Series No. 11 (1920) [CMO. 964]. 

17 It is noteworthy that the Treaty of Peace with Italy, signed on February 10, 1947, 
contains the following stipulation (Article 40): ‘‘Italy hereby renounces all rights, 
titles and claims deriving from the mandate system or from any undertakings given in 


connection therewith, and all special rights of the Italian State in respect of any 
mandated territory.’’ 
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integral portions of its territory’’ and thus afforded perhaps some slight 
color to the claim of title in the ‘‘C’’ Mandatory Powers. However, the 
clear view of the organs of the League of Nations concerned with Man- 
dates—the Permanent Mandates Commission and the League Council— 
was that sovereignty, even as regards the ‘‘C’’ Mandates, did not reside 
with the Mandatory Powers.’ Japan, formerly one of the ‘‘C’’ Manda- 
tory Powers, also declared in unequivocal terms that the Japanese Govern- 
ment ‘‘have never entertained the view that those islands (mandated to 
Japan) are Japanese territory.’’ 1° 

(4) Title in the Inhabitants of the Mandated Territories. This theory 
rests upon the general argument that sovereignty over any territory rests 
in the inhabitants of the territory. This conception rests upon a somewhat 
different meaning attributed to the word, sovereignty. The three preced- 
ing theories refer to sovereignty in the sense of a state or body having the 
right to dispose of the territory. The conception that sovereignty is lo- 
cated in the people of the mandated territories, on the other hand, refers 
perhaps more to the ultimate location of political authority over the terri- 
tory. While such a theory might be plausibly applied to the ‘‘A’’ man- 
dates, described by Article 22 of the Covenant as having ‘‘reached a stage 
of development where their existence as independent nations may be pro- 
visionally recognized subject to the rendering of administrative advice 
and assistance by a Mandatory until such time as they are able to stand 
alone,’’ it was clearly inapplicable to the ‘‘B’’ and ‘‘C’’ mandates. 

When the trusteeship system was established and ten of the mandated 
territories placed under trusteeship, the question of exactly where sov- 
ereignty over the former mandated territories now rests received little 
clarification. In order to place the former mandated territories under a 
new system of international supervision the method adopted was chosen 
with a view to avoiding this controversial and trouble-making question. 
It was decided at the San Francisco Conference that territories should be 
placed under trusteeship by means of separate trusteeship agreements 
drawn up by the ‘‘states directly concerned’’ and approved by the Gen- 
eral Assembly or the Security Council.*° The phrase ‘‘states directly con- 
cerned’’ ** was perhaps a bow in the direction of sovereignty ; but since the 
expression was capable of very diverse interpretations, no further light 
was thrown on the question of where sovereignty rests. 


18 See Quincy Wright, op. cit., pp. 121-324 ff., and 446-47 and the League documents 
there cited. For an analysis of particular interest see the report to the Permanent Man- 
dates Commission by M. van Rees on ‘‘ The System of State Lands in B and C Mandated 
Territories,’’ Minutes of the Third Session of the Permanent Mandates Commission, 
pp. 216 ff. 

19 Statement of Japanese Minister of Foreign Affairs to the Diet on February 22, 
1934. 

20 Article 79 of the Charter of the United Nations. 

21 Below, Section 7. 
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Thus far, of the three groups referred to in Article 77(1) of the Char- 
ter, only former mandated territories have been placed under the trustee- 
ship system. The question of sovereignty over these territories remains 
fluid. 

In spite of the unsolved question of exactly where sovereignty over man- 
dated territories and over trust territories rests, there is general agree- 
ment with respect to certain aspects of the question. In the first place, 
there seems to be general concurrence with respect to the present trust 
territories, as there was with respect to mandated territories, that wher- 
ever sovereignty does rest it is not with the administering power. This 
view has been reénforeed by statements of the United States, the United 
Kingdom and Australia as administering authorities of trust territories. 
Each of these has stated on separate occasions that it does not regard its 
administration of the trust territory as implying any claim of sovereignty.” 

In the second place, little now is heard of the theory that sovereignty 
over the mandated territories resided in the League of Nations in view of 
the fact that the League of Nations has disappeared without any direct 
transfer of its mandates responsibilities or sovereignty to others and cer- 
tainly without any suggestion that the League was transferring title to 
the mandated territories to the United Nations. 

Finally, it seems to be clear that the question of sovereignty over those 
trust territories which were formerly mandates is of lessening practical 
significance. The question of exactly where sovereignty over a trust terri- 
tory rests is being reduced to one of sterility. Irrespective of where sov- 
ereignty may rest, a practical method has now been worked out and ap- 
proved by the General Assembly for the placing of former mandated 
territories under trusteeship ; and trusteeship may be lawfully terminated 


22In an explanatory comment on the Draft Trusteeship Agreement for the former 
Japanese Mandated Islands, the United States Government, in discussing the phrase 
‘integral part’’ which appeared in the original draft of Article 3 of the proposed 
trusteeship agreement, declared that this did not ‘‘imply sovereignty over the territory.’’ 
See Department of State Publication 2784, p. 5. 

In the discussions in the General Assembly preceding the approval of the first trustee- 
ship agreements, the Delegate for the United Kingdom declared that the ‘‘retention 
of the words ‘as an integral part’ in the Trusteeship Agreement for Togoland and the 
Cameroons under British administration did not involve administration as an integral 
part of the United Kingdom itself and did not imply British sovereignty in these 
rights.’’ Report of the Fourth Committee on Trusteeship Agreements, UN doc. A/258, 
December 12, 1946, p. 6. 

The Australian representative in the Trusteeship Subcommittee of Committee 4 at 
the Second Part of the First Session of the General Assembly stated that sovereignty 
over New Guinea was not claimed by Australia. UN doc.A/C.4/Sub. 1/19, November 
21, 1946, p. 5. The Belgian representative stated to the same body that in using the 
phrase ‘‘as an integral part’’ it was not the intention of the mandatory powers to 
imply a decision on the ‘‘incidence of sovereignty.’’ The French representative sup- 
ported these remarks. UN doc. A/C.4/Sub. 1/30, November 23, 1946, p. 3. 
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under the Charter by the grant of self-government or independence for 
the trust territory and its inhabitants. This is not to suggest that legal 
difficulties concerning title to mandated and trust territories do not still 
remain. But as long as the trusteeship system remains in operation they 
do not present insuperable or even baffling obstacles to progress. 


2. Is the placing of mandated territories under the trusteeship system 
optional or obligatory? 


Controversy has twice arisen in the General Assembly as to whether or 
not the Charter provisions create a legal obligation on the part of man- 
datory states to place former mandated territories under trusteeship. 
During the debates over South West Africa, in both 1946 and 1947, a very 
vocal bloe of powers insisted with vigor that the Charter was based upon 
the assumption that all mandated territories should be placed under 
trusteeship and that all mandatory states are legally bound to do so.27 An 
opposing group of powers, including the United States, maintained that 
whatever the moral obligations might be, there was clearly no binding 
legal obligation on the part of the Union of South Africa to place South 
West Africa under trusteeship. 

From a strictly legal point of view, the Charter provisions seem to leave 
little room for doubt. There is no Charter provision explicitly requiring 
a mandatory state to take such action; and Article 77 seems to point in 


quite the opposite direction. Article 77 states: ‘‘The trusteeship system 
shall apply to such territories . . . as may be placed thereunder by means 
of trusteeship agreements’’; and, again: ‘‘It will be a matter for subse- 
quent agreement as to which territories . . . will be brought under the 


trusteeship system and upon what terms.’’ These are not the words of a 


binding legal obligation.** 


23 In support of this contention they argued that Article 77(1) lists mandated terri- 
tories as one category to which the trusteeship system ‘‘shall apply,’’ and that Article 
80(2) states that Article 80(1) ‘‘shall not be interpreted as giving grounds for delay 
or postponement of the negotiation and conclusion of agreements for placing mandated 
and other territories under the trusteeship system... .’’ It was further argued that 
if there were no binding obligation to place the mandated territories under trusteeship, 
and if they were consequently not placed under trusteeship, the Trusteeship Council, a 
principal organ of the United Nations, could not have been brought into being—a con- 
tingency which could not have been contemplated by the drafters of the Charter. See 
UN does. A/250, Dec. 11, 1946; A/250/Add. 1/Rev. 1, Dec. 12, 1946; A/250/Add. 2/ Dec. 
12, 1946; A/P.V./104, Nov. 1, 1947; A/P.V./105, Nov. 1, 1947. 

24In stating the position of the United States during the debate in the General 
Assembly on November 1, 1947, the author said: ‘‘The United States Government 
played an active role, both at the Crimea Conference and at the San Francisco Confer- 
ence, in the formulation of the basic principles of the trusteeship system. It was 
always of the view that nothing in the Charter could or should compel the placing of 
any territory under the trusteeship system. At San Francisco, the United States 
Delegation was particularly concerned as members of the Assembly will remember, 
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In questions of international concern such as this, involving vital in- 
terests and fundamental issues of policy among sovereign states, the an- 
swer must be sought in the actual decisions reached by the powers involved, 
sometimes crystallizing into established practice, quite as often as in 
carefully considered determinations of judicial tribunals. In the South 
West African case the conflict of opinion was decided by vote in the As- 
sembly in both 1946 and 1947. In both years resolutions were proposed 
reciting that the Union of South Africa was legally bound under the 
Charter to place South West Africa under trusteeship, and these were in 
each ease voted down.*”* In both Assemblies, on the other hand, resolu- 
tions were passed recommending that the mandated territory of South 
West Africa be placed under the international trusteeship system and 
inviting the Union Government to propose for the consideration of the 
General Assembly a trusteeship agreement for the territory.”° 


over the disposition of the former Japanese Mandated Islands, and was constitutionally 
unable in advance to commit the Congress of the United States to the conclusion of a 
trusteeship agreement for those islands. The United States Delegation therefore 
necessarily took the position that the conclusion of trusteeship agreements was to be a 
voluntary, and not a compulsory, process. To this end, it gave the most careful 
consideration to the wording of Article 77 of the Charter. The question is now an 
academic one in so far as the former Japanese Mandated Islands are concerned, but it 
would not be fair for the United States to alter its interpretation of Article 77 merely 
because its own interests are no longer involved.’’ See UN doc. A/P.V./104, pp. 57-61. 

25 The Resolution recommended to the General Assembly by the Fourth Committee 
in 1947 recited that ‘‘it is the clear intention of Chapter XII of the Charter of the 
United Nations that all territories previously held under mandate, until granted self- 
government or independence, shall be brought under the International Trusteeship 
System.’’ UN doc. A/422, October 27, 1947. The General Assembly amended the 
Resolution as proposed by striking out this particular provision. 

26 As phrased in the General Assembly resolution passed on November 1, 1947, the Gen- 
eral Assembly ‘‘ firmly maintains its recommendation that South West Africa be placed 
under the Trusteeship System,’’ and ‘‘urges the Government of the Union of South 
Africa to propose for the consideration of the General Assembly a Trusteeship agree- 
ment for the territory of South West Africa and expresses the hope that the Union 
Government may find it possible to do so in time to enable the General Assembly to 
consider the agreement at its third session.’’ For 1946 resolution see UN doc. 
A/64/Add.1, Res. 65(1), January 31, 1947; for 1947 resolution see UN doc. A/429, 
October 29, 1947, and UN doc. T/52, Res. 141 (11), November 7, 1947. 

The South West African controversy raised another thorny legal problem which 
remains still unsettled. In spite of the 1946 General Assembly resolution, the South 
African Union failed to place South West Africa under trusteeship. During the 
Assembly and Fourth Committee debates in 1947 the question arose whether, quite 
apart from the controversy over the interpretation of the Charter language, the South 
African Union was under an obligation by virtue of the previous Assembly vote to 
place South West Africa under trusteeship. In other words, does the affirmative vote 
of the General Assembly embodying a ‘‘recommendation’’ create a definite obligation, 
legal or otherwise, and, if so, of exactly what character is the obligation? This is a 
problem of enormous consequence, as yet unsolved. 

In the debate in the Security Council on Palestine in February 1948, the United 
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3. To what extent are the underlying principles of the international 
trusteeship system applicable to all non-self-governing peoples? 


Prior to the San Francisco Conference, a number of unofficial proposals 
had been made for the placing of all non-self-governing territories under 
some form of international supervision.** The San Francisco Conference 
had before it an Australian proposal that trusteeship principles should be 


States representative, Mr. Austin, stating the views of the United States, said: ‘‘The 
recommendations of the General Assembly have great moral force which applies to 
all Members [of the United Nations] regardless of the views they hold or the votes 
which they may have cast on any particular recommendation. Similarly, the Security 
Council, although not bound under the Charter to accept and carry out General 
Assembly recommendations, is nevertheless expected to give great weight to them.’’ 
U. S. Mission to the United Nations, Press Release 394, February 24, 1948, p. 1. 

In the recent session of the General Assembly, controversy arose over a draft resolu- 
tion put forward by the Delegation of India providing that ‘‘The General Assembly 
hopes that Members of the United Nations responsible for the administration of Non- 
Self-Governing Territories will propose Trusteeship Agreements under Article 77, 1, 
e of the Charter of the United Nations for all or some of such territories as are not 
ready for self-government.’’ UN doc. A/423, October 27, 1947. The preamble to this 
resolution declared that it was ‘‘the clear intention’’ of Chapter XII that the territories 
referred to in Article 77(1)(c) should be placed under trusteeship and that the 
trusteeship system offered the ‘‘surest and quickest’? method for attaining inde- 
pendence or self-government. Opposition to the resolution, which was ultimately de- 
feated, was based on the grounds that no such ‘‘clear intention’’ was expressed in 
the Charter; that there is as yet no proof that trusteeship is the ‘‘surest and quickest’’ 
path to independence, because six countries containing almost 500 million people have 
attained, or virtually attained, independence outside the trusteeship system since the 
Charter was signed; and that it would be illogical for the General Assembly, having 
dealt with mandated territories, to ignore the detached territories referred to in clause 
(b) of Article 77(1) and pass to non-self-governing territories in clause (c). For 
texts of statements by Mr. John Foster Dulles, United States representative, see U. 8. 
Mission to the United Nations, Press Release 264, October 13, 1947, and UN doc. 
A/P.V./106, November 1, 1947, pp. 46-66. 

27 The Fabian Colonial Bureau, of which Mr. Arthur Creech Jones, now Secretary 
of State for the Colonies, was, at the time, Chairman, published a pamphlet recommend- 
ing close international supervision of all dependent territories: Fabian Colonial Bureau, 
International Action and the Colonies: Report of a Committee of the Fabian Colonial 
Bureau (London, Fabian Publications Ltd., 1943). See also address by Mr. Arthur 
Creech Jones before the Peace Aims Conference of the National Peace Council, Oxford, 
1942, reprinted in Freedom for Colonial Peoples (Peace Aims Pamphlet No. 11, London, 
National Peace Council n.d.). For related British views, consult The Colonies: The 
Labour Party’s Post-War Policy for the African and Pacific Colonies (London, 1943) ; 
and An International Colonial Convention (London, Anti-Slavery and Aborigines Pro- 
tection Society, 1943). Mr. Sumner Welles, formerly Under Secretary of State, pro- 
posed a ‘‘Superior Agency of an International Trusteeship,’’ under whose authority 
would be created regional councils. In cases where dependent peoples at the close of 
the war would no longer be under the control of an administering power, or where the 
present colonial power had proved unworthy or incompetent, the International Trustee- 
ship would undertake the administration through its regional councils. Upon the 
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made applicable to territories ‘‘declared either by the voluntary action of 
the member administering the territory or by the General Assembly, after 
consideration of the recommendations of a conference or conferences, espe- 
cially convened by the United Nations, of members responsible for the 
administration of dependent territories.’’ ** The Conference decided, how- 
ever, to adhere to the Crimea formula *® and to limit the territorial scope of 
the trusteeship system to the three categories of territories which might be 
placed thereunder by means of agreements subsequently concluded.*° 

In spite of the very definite and positive decision reached at San Fran- 
cisco to make the trusteeship system applicable only to territories volun- 
tarily placed thereunder by means of trusteeship agreements persistent 
efforts have been continued on the part of certain non-administering pow- 
ers to extend the underlying principles of the trusteeship system to all 
non-self-governing territories, 7.e., in effect to blur the sharp distinction 
made in the Charter between Chapter XI, applicable to all non-self-gov- 
erning peoples, and Chapters XII and XIII, applicable exclusively to trust 
territories. Chapter XIII confers upon the Trusteeship Council the right 
with respect to trust territories to make periodic visits, to examine peti- 
tions and to submit to the administering authorities questionnaires. No 
such inquisitorial power has been conferred by the Charter or agreed to by 
the administering powers with respect to non-trust territories, which in 
most cases are part of the domain of fully sovereign states. The distine- 


tion between the two is of fundamental importance; and any attempt to 
violate the clear Charter provisions, for instance, by insisting upon the 
rendering to the United Nations of political information or the making of 
visits to or examining petitions from non-trust territories will serve only 


advice of the International Trusteeship, the International Organization ‘‘would de- 
termine broad policies for the welfare of dependent peoples, and would decide when 
they are fitted to exercise partial, or complete autonomy.’’ The Time for Decision 
(New York, 1944), p. 384. 

28 Documents of the United Nations Conference on International Organization, San 
Francisco, 1945, Vol. X, p. 644. 

29 At the Crimea Conference it was agreed that the five states which would have 
permanent seats on the Security Council should consult each other on the question of 
territorial trusteeship prior to the United Nations Conference. This agreement was 
reached on the understanding that territorial trusteeship would apply only to: (a) 
existing mandates of the League of Nations; (b) territories to be detached from enemy 
states after the war; and (c) any other territory that might voluntarily be placed under 
trusteeship. It was further understood that no discussion of actual territories would 
be undertaken at the United Nations Conference or in the preliminary consultations, 
and that it would be a matter for subsequent agreement as to which territories within 
the three categories would be placed under trusteeship. Protocol of the proceedings of 
the Crimea Conference (February 1945), Department of State Press Release 239, 
March 24, 1947. 

80 Charter of the United Nations, Article 77. 
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to weaken the Charter and impair its force. Such attempts must result in 
frustration, in stirring up resentment on the part of the sovereign admin- 
istering states and in ultimate injury to the welfare of non-self-governing 
peoples. 

Nevertheless, in the General Assembly’s Ad Hoe Committee on the 
Transmission of Information under Article 73(e), meeting in September 
1947, repeated efforts were made by a group of non-administering states to 
go beyond the clear Charter provisions in the direction of establishing inter- 
national supervision over the administration of non-self-governing terri- 
tories other than trust territories. Attempts were made to require all states 
to furnish ‘‘ political’’ information concerning non-self-governing territories 
in addition to the information on ‘‘economic, social and educational condi- 
tions’’ required under Article 73(e) of the Charter. Suggestions were put 
forward even to authorize the United Nations to make annual visits to, and to 
_ examine petitions from, these territories.** A similar thread runs through- 
out the debates in the Fourth Committee of the Second Assembly. In the 
Fourth Committee those pursuing this effort, after a struggle, obtained a 
vote requiring the furnishing under Article 73(e) of ‘‘political’’ informa- 
tion covering non-trust territories. The General Assembly, however, by re- 
versing this vote made it clear that the powers granted by Chapters XII 
and XIII of the Charter could not be extended to non-trust territories.** 


31 Ad Hoc Committee on the Transmission of Information under Article 73(e) of 
the Charter, Report for Submission to the General Assembly. UN doc. A/AC.9/W.34/ 
Rev. 1, September 15, 1947, p. 5. 

82 During the debate in the Fourth Committee of the General Assembly (1947), the 
author, as representative of the United States, stated the American position as follows: 


Several of those who have spoken here, it has seemed to me, lost sight of the 
very clear and fundamental distinction which was drawn at San Francisco between 
Chapter XI of the Charter, on the one hand, and Chapters XII and XIII, on the 
other. It seems to my Delegation that if we would truly and actually promote the 
political and economic and social and educational advancement of the non-self- 
governing peoples of the world we must keep always in mind this wise and sharp 
distinction made at San Francisco in our Charter. 

This distinction is fundamental. It was realized then, and it remains true now, 
that in many non-self-governing territories sovereignty or jurisdiction vests in the 
administering states; and nothing was written into the Charter to change this 
fundamental fact. On the other hand, there are other non-self-governing territories 
—trust territories—where supervision lies in the hands of the United Nations; and 
in such territories the United Nations can and should hold the administering power 
to strict accountability. Chapter XI of the Charter dealt with the former; 
Chapters XII and XIII, with the latter.... 

It seems to my Delegation of fundamental importance that this sharp differentia- 
tion made in the Charter between territories and peoples under the sovereignty or 
jurisdiction of an independent state and those which are not should be maintained. 
Chapters XII and XIII materially alter the status of the non-self-governing terri- 
tories coming within their scope. Chapter XI does not. No effort should be 
made to blur this distinction. 


U. S. Mission Press Release 251, October 6, 1947. 
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4. What are the respective functions of the Trusteeship Council and of 
the administering powers with regard to the direction of policies controlling 
trust territories? 


In the government and administration of a non-strategic trust territory 
two control agencies are primarily concerned—the administering power 
and the Trusteeship Council. Exactly what are the respective powers and 
functions of each relative to the other? 

The Charter itself and the various trusteeship agreements leave the ques- 
tion practically unanswered. The precise answer must be gradually 
evolved from current situations and from the give and take of day to day 
experience. 

So far as practical detailed administration is concerned, it is readily ap- 
parent and universally agreed that this must fall within the scope of the 
administering power. The Trusteeship Council is by its structure and 
nature essentially a deliberative rather than an administrative body. It-+ 
does not sit in continuous session. It lacks experience in carrying heavy 
police or financial responsibilities. 

On the other hand, when it comes to the question of overall policy which 
gives the direction to current administration, it is the Trusteeship Council 
which carries the ultimate responsibility. If, for instance, the adminis- 
tering power should in its administration depart from or violate the basic 
objectives of the trusteeship system as set forth in Article 76, it would 
unquestionably be the duty of the Trusteeship Council to make the fact 
clear and to bring all of its resources into play to secure a reversal of such 
policy. The administering power does not possess unlimited sovereign 
rights over the trust territory. The power of supervision over trust terri- 
tories is given by the Charter to the Assembly and the Trusteeship Council. 

At the same time, it is to be remembered that the Trusteeship Council 
has no power to compel. It has no force at its command. In the exercise of 
its supervisory functions it secures compliance with its recommendations 
only through the force of persuasion and of public opinion. 

But these can be utilized as forces of great power. Instances are not 
lacking of the effectiveness of the Council’s recommendations. When the 
Council sent a visiting mission in the summer of 1947 to the trust terri- 
tory of Western Samoa in response to a petition for self-government, the 
mission, at the end of six weeks’ intensive study on the spot, made concrete 
recommendations.** These include the taking of immediate steps to give 
Samoans a substantially greater measure of self-government than at pres- 
ent enjoyed, the setting up of a Government of Western Samoa, the institu- 
tion of a legislative Assembly containing an absolute majority of Samoans, 
and other far-reaching reforms. The interesting fact is that following the 


83 Report of Western Samoa Mission. UN doc. T/46, September 24, 1947, and T/46 
Add. 1, September 25, 1947 (Annexes). 
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mission’s investigations the New Zealand Government laid before the 
Parliament in Wellington a new plan for the administration of Western 
Samoa; and this new plan embodies substantially every one of the mis- 
sion’s recommendations.** 

The Trusteeship Council has no power to oust the administering power, 
even should there be a flagrant case of maladministration.** The Charter 
is framed upon the basic principle that non-self-governing areas are placed 
under trusteeship only by the voluntary act of the administering power. 
The former mandatory powers were thus in a position themselves to de- 
termine the nature and character of the trusteeship agreement which each 
was willing to propose to the United Nations and to undertake to admin- 
ister. This gives to the administering powers a practical independence in 
the exercise of their administration which can be curtailed only through 
persuasion, tactful influence and the force of opinion. These latter, how- 
ever, can be of very great effect. 

In a hundred different ways the constant interplay between purely ad- 
ministrative functions and supervisory ones is shaping an evolving policy. 
For instance, in 1947, when the Trusteeship Council was considering more 
than a score of petitions from German and Italian residents of Tanganyika, 
each for the right to remain in or reénter the trust territory, the Trustee- 
ship Council concerned itself, not with the individual situation of each 
petitioner but with the policy laid down and being followed by the ad- 
ministering authority with regard to the deportation and exclusion from 


Tanganyika of former German Nazis or Nazi sympathizers. The repre- 
sentatives of the United Kingdom, appearing before the Trusteeship Coun- 
cil and being questioned by the Council, stated the policy being followed 
and gave various assurances as to the carrying out of the policy.** The 
Trusteeship Council in its resolution expressed its general approval of the 


34UN doc. T/62, November 21, 1947. The New Zealand bill embodying this new 
plan has now become law. 

35 The question of whether a Mandatory Power could be removed was a much- 
debated point under the Mandates system, particularly in connection with the with- 
drawal of Japan from the League of Nations and Japan’s apparent violation of the 
military clauses of the mandate. See also Quincy Wright, Mandates Under the League 
of Nations, pp. 520-521. 

36 See UN doc. T/43 (11 June 1947), Resolutions adopted by the Trusteeship Council 
during its first Session. For example: ‘‘The Trusteeship Council noted the United 
Kingdom assurance that no German is to be repatriated solely on account of his 
nationality. Those who are to be repatriated on grounds of enemy activities or 
sympathies are: persons associated with enemy espionage, sabotage or similar activities; 
persons who participated in anti-Allied or pro-Nazi activities, such as propaganda or the 
organization of local German nationalistic associations; and persons whose activities 
served to maintain German commercial or national interests or influence, whether or 
not such persons worked directly against Allied interests. All these twenty-four persons 
had mortgaged their properties in Tanganyika to a company which was, like the 
USAGARA Company, primarily a Nazi organization’’ (p. 5). 
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policy. This general approval was reaffirmed in the Second Session during 
its discussion of an additional group of petitions bearing on the same sub- 
ject.*7 While the Council refused to undertake to make detailed decisions 
with respect to the administration of the policy, it did of course consider 
charges made by individuals of the failure to carry out the declared policy 
in specific cases. 

It is clear that no precise fixed line of demarcation can be drawn between 
the respective functions of the Trusteeship Council on the one hand and 
the administering powers on the other. The lack of any such precise line 
could lead to endless irritation, frustration, and possible shipwreck. The 
fact is it has not. With tact and understanding on both sides, the work 
of the Trusteeship Council thus far has been notable for its harmony and 
resulting achievement. As long as this continues, there will be real 
progress. If it should ever disappear, the Trusteeship Council will be able 
only to mark time. 


5. What is the meaning of the objective of ‘‘self-government or inde- 
pendence’’? 


Article 76 of the Charter ** explicitly sets forth four basic objectives of 
the trusteeship system. These constitute a daring venture. Nothing so 
progressive and far-reaching within the realm of government over de- 
pendent peoples was ever before attempted. 

The second of these objectives—the promotion of political, economic, 
social, and educational advancement of the inhabitants and their progres- 
sive development towards self-government or independence—embodies the 
central conception of the mandates system, but goes beyond it. The 
Covenant (Article 22) confined the mandates objective to the ‘‘ well-being 
and development’’ of the inhabitants. To this the framers of the Charter 
at San Francisco boldly added ‘‘progressive development towards self- 
government or independence.’’ The ideal of human freedom was written 
into a binding international agreement. 


37 See UN doc. T/P.V./32, December 1, 1947, and T/P.V./41, December 11, 1947. 
38 Article 76 reads as follows: 


The basic objectives of the trusteeship system, in accordance with the Purposes of 
the United Nations laid down in Article 1 of the present Charter, shall be: 

a. to further international peace and security ; 

b. to promote the political, economic, social, and educational advancement of the 
inhabitants of the trust territories, and their progressive development towards self- 
government or independence as may be appropriate to the particular circumstances 
of each territory and its peoples and the freely expressed wishes of the peoples 
concerned, and as may be provided by the terms of each trusteeship agreement; 

ec. to encourage respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion, and to encourage recog- 
nition of the interdependence of the peoples of the world; and 

d. to ensure equal treatment in social, economic, and commercial matters for all 
Members of the United Nations and their nationals, and also equal treatment for 
the latter in the administration of justice, without prejudice to the attainment of 
the foregoing objectives and subject to the provisions of Article 80. 
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The wording of this additional objective marks a compromise. Some 
delegations at San Francisco, particularly non-administering states, con-' 
ceived the solution of problems of non-self-governing peoples in terms of 
rapid or even immediate attainment of full independence. In their minds 
the problem of dependent peoples can be at once solved by the grant of 
independence. Another group, composed largely of those states having 
long experience in governing and working with dependent peoples, felt 
equally strongly that the real problems go far deeper than mere political 
status, that genuine solutions can come only through slow processes of 
education and training in the complex tasks of government and adminis- 
tration. In their eyes the grant of independence to peoples who lack the 
trained administrators or popular education necessary for orderly processes 
of government or who perhaps lack the economic or financial resources 
necessary for independent statehood, is but to create and multiply inter- 
national problems rather than to solve them.*® 

Between these two groups conflict raged, the former demanding that the 
objective of the trusteeship system should be the speedy grant of outright 
independence, the latter, including the United States, that the objective 
should be the gradual and orderly evolution toward whatever form of 
independence or self-government the inhabitants of a particular territory 
were capable and desirous of attaining.*® Agreement was finally found 
by a formula phrased in the alternative—‘‘ progressive development towards 
self-government or independence, as may be appropriate to the particular 
circumstances of each territory and its peoples and the freely expressed 
wishes of the people concerned.”’ * 


29See in this connection the interesting and able speech delivered by the United 
Kingdom’s representative in the discussion on this subject in the Fourth Committee at 
the Second Session of the General Assembly. As there suggested, the ultimate welfare 
of dependent peoples can in some cases be best promoted by immediate independence, 
in others by self-government in a larger grouping of territories and in still others by 
remaining under the wing of a colonial power and drawing upon it for educational 
facilities, technicians, and defense. It is a naive misunderstanding to suppose that 
‘*sovereign status is a sovereign remedy for all ills.’ UN doc. A/C.4/SR. 36, October 
4, 1947, pp. 2-5. 

40See Ralph J. Bunche, ‘‘Trusteeship and Non-Self-Governing Territories in the 
Charter of the United Nations,’’ Department of State Bulletin, December 30, 1945, p. 
1039; and The United States and Non-Self-Governing Territories, work cited, p. 11. 

41 It is interesting that while each of the ten trusteeship agreements specifies in 
some detail the means for promoting political advancement, none specifically amplifies 
the words ‘‘self-government or independence.’’ Efforts were made during the debates 
of the General Assembly to obtain such amplification but were rejected by the mandatory 
powers. A similar effort was made in the Security Council in the discussion of the 
trusteeship agreement for the Pacific Islands to modify the United States proposal 
which mentioned only ‘‘self-government.’’ The United States representative, upon the 
request of the Soviet representative, agreed to the addition of the clause which follows 
in Article 76(b) of the Charter, but declared that ‘‘the United States feels that it must 
record its opposition not to the principle of independence, to which no people could be 
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The view of the United States was set forth in the discussion in the 
Fourth Committee during the Second Session of the General Assembly: 
‘* ‘Self-government’ may take the form of independence; it may take the 
form of local autonomy within a larger association of some kind; it may 
take the form of assimilation to a sovereign state, provided that the people 
of the territory concerned have attained a degree of political autonomy and 
reached a stage of political development which will enable them to make a 
free and considered choice. 

‘‘Thus, it becomes evident that Chapter XI of the Charter provides 
for the steady progress of the peoples of non-self-governing territories 
toward a variety of goals encompassed in the phrase ‘self-government’. 
It is equally evident, however, that immediate independence for all non- 
self-governing territories would not necessarily benefit those territories; in 
fact, it might retard their development, injure their peoples, and create 
confusion and chaos in many parts of the world. 

‘Indeed, it must be admitted that non-self-governing territories are not, 
in every case, in greater need of attention than some of the peoples of 
sovereign, self-governing nations. In fact, there are non-self-governing 
peoples who enjoy greater powers of self-government and greater protection 
for their individual rights than are enjoyed by some peoples within inde- 
pendent states.’’ 4? 


6. How ts ‘‘equal treatment’’ in trust territories ‘“‘for all Members of the 
United Nattons and their nationals’’ to be defined? 


The fourth of the basic objectives of the trusteeship system set forth in 
Article 76 is ‘‘to ensure equal treatment in social, economic and commercial 
matters for all Members of the United Nations and their nationals.’’ This 
embodies a deep-rooted American ideal—the elimination of discriminatory 
practices in economic and commercial relations, expressed at various 
times as the ‘‘Open Door’’ policy. It is here made an international obliga- 
tion making for peace, binding in all non-strategic trust territories. 

The contentious issue of what constitutes ‘‘equal treatment’’ was per- 
haps one of the most difficult problems at the San Francisco Conference.*® 
It will be recalled that equal treatment was prescribed in the Covenant of 
the League for the ‘‘A’’ and ‘‘B’’ mandates, but not for the ‘‘C”’ 


more consecrated than the people of the United States, but to the thought that it 
could possibly be achieved within any foreseeable future in this case.’’ See UN doe. 
S/P.V./116, March 7, 1947, p. 47. 

42 Statement by the author, representing the United States in the Fourth Committee, 
U. 8. Mission Press Release No. 244, October 2, 1947, pp. 1-2. 

43 See The Question of Equal Treatment in Economic and Commercial Matters in 
Trust Territories (Article 76 d); Memorandum Prepared by the Secretariat, UN doe. 
A/C.4/38, November 3, 1946. 
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mandates.** The United States Delegation at San Francisco introduced 
a proposal requiring non-discriminatory treatment in all trust territories.*® 
The mandatory powers which administered ‘‘C’’ mandates contended, 
however, that any provision in the Charter which would require equal 
treatment in ‘‘C’’ mandates placed under trusteeship would have the 
effect of altering the terms of the mandate. Partly as a result of this con- 
tention, Article 80(1) was inserted in the Charter providing that, except 
as might be agreed upon in individual trusteeship agreements and until 
such agreements had been concluded, nothing in Chapter XII should be 
construed ‘‘to alter in any way the rights whatsoever of any states or any 
peoples or the terms of existing international instruments to which Members 
of the United Nations might respectively be parties.’’ 

Article 76(d), as finally adopted, represented a compromise between 
these opposing points of view. Equal treatment was applied to all non- 
strategic trust territories but ‘‘without prejudice to the attainment of the 
foregoing objectives’’—that is, peace and security, the advancement of 
the inhabitants, and human rights. The effect of Article 76(d) is to 
strengthen the requirement of equal treatment with respect to the former 
‘‘C’’ mandates, where no such requirement previously existed, but to 
weaken it with respect to the former ‘‘A’’ and ‘‘B’’ mandates, where it 
was unqualified. 

Exactly how 
solved.* 

The question also remains open whether in strategic trust territories the 
Charter requires equality of commercial treatment for all Members of the 
United Nations. Article 83, paragraph 2, of the Charter provides that 
‘‘the basic objectives set forth in Article 76 shall be applicable to the 
people of each strategic area.’’ It has been argued that these words, 
confining the applicability to the people of each strategic area, make the 
basic objectives set forth in paragraph (d) of Article 76 inapplicable to 
the ‘‘Members of the United Nations and their nationals.’’ As yet no 
determination of the matter has been made either by vote in the General 
Assembly or by judicial decision. 

The position of the United States, the administering authority of the 
only existing strategie trust territory, was set forth before the Security 
Council, meeting on April 2, 1947 to consider the draft trusteeship agree- 
ment for the Trust Territory of the Pacific Islands. Ambassador Austin, 
the American representative in the Security Council, in discussing the 
Charter provision contained in Article 76(d), said: ‘‘Now I wish to state 


‘ 


‘equal treatment’’ is to be defined is a problem still un- 


44 See above, p. 1-3. 

45 Documents of the United Nations Conference on International Organization, San 
Francisco, 1945, Vol. X, p. 644. 

46 Students of this problem may find the phosphate concessions in Nauru and the 
diamond concessions in Tanganyika worthy of examination. 
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as a matter of record that the United States Government has no intention, 
through this clause or any other clause, of taking advantage, for its own 
benefit and to the detriment of the welfare of the inhabitants, of the 
meager and almost non-existent resources and commercial opportunities 
that exist in the scattered and barren islands.’’ *’ 


7. How are ‘‘states directly concerned’”’ to be determined? 


It was envisaged in Article 79 of the Charter that trusteeship agreements 
would be concluded in two steps—agreement by the ‘‘states directly con- 
cerned’’ and approval by the General Assembly or, in the ease of strategic 
areas, by the Security Council.** It was thought that the agreement would 
take the form of a formal instrument, probably a treaty, entered into by 
the ‘‘states directly concerned’’ and thereafter jointly submitted to the 
appropriate United Nations organ. 

The phrase ‘‘states directly concerned’’ made its first appearance in the 
working paper which the United States Delegation submitted at the San 
Francisco Conference.** It was generally considered that it would be a 
matter for subsequent determination as to which states were directly 
concerned in any particular territory. 

The conception was based upon the fact that no territory could be placed 
under the trusteeship system without the consent of the states which were 
directly concerned—through sovereignty, administration, or other rights 
in such territory. In the case of the mandated territories, as has already 
been pointed out, it has always been a matter of dispute as to where 
sovereignty resided—in the Principal Allied and Associated Powers, in the 
League of Nations, in the mandatory power, or in the people of the 
territory.*° With respect to territories detached from enemy states, the 
signatories of the peace treaties would presumably be directly concerned. 
With respect to other territories, the states directly concerned would be 
those responsible for their administration. In any event, the ‘‘states 
directly concerned’’ would themselves make this determination, after which 
the General Assembly or the Security Council, as the case might be, would 
be entitled to pass upon the determination. 

At the London meeting of the General Assembly in 1946 efforts were 
made to define the phrase ‘‘states directly concerned’’ but no agreement 


47UN doce. S/P.V./124, April 2, 1947, pp. 103-105. A similar statement was made 
at the time the draft trusteeship agreement was placed before the Security Council. 
See Draft Trusteeship Agreement for the Japanese Mandated Islands, State Depart- 
ment Publication 2784 (1947), p. 8. 

48 See Some Points of Procedure with Regard to Consideration of Trusteeship Agree- 
ments by the General Assembly, UN doc. A/87, September 25, 1946. 

49 Documents of the United Nations Conference on International Organization, San 
Francisco, 1945, Vol. X, p. 646. 

50 Above, section 1. 
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was reached.*' Later in the year, at the New York meeting of the General 
Assembly, the United States representative, Mr. John Foster Dulles, de- 
elared that, owing to the obvious difficulty of defining this phrase and 
to the danger that controversy over the matter might lead to delay in 
establishing the trusteeship system, it would be preferable to assume, 
for practical purposes, that the mandatory power was the state directly 
concerned. He added that the United States, which might well claim to 
be a state directly concerned in all mandated territories, would be willing 
to waive its claims with respect to the eight trusteeship agreements under 
consideration by the Assembly if all other Members would do the same.** 

After prolonged controversy, the General Assembly, on December 13, 
1946, approved the eight trusteeship agreements by overwhelming majori- 
ties, without attempting to determine which were the states directly con- 
cerned.®> It was contended by certain delegations, however, that the 
conclusion of these trusteeship agreements was contrary to Article 79 of 
the Charter and that, hence, the Trusteeship Council was being illegally 
organized. At the time of the election of members of the Trusteeship 
Council, the President of the General Assembly, in response to a challenge 
by the Byelorussian Delegate, declared that the General Assembly had 
adopted the trusteeship agreements by an overwhelming majority and that 
elections to the Trusteeship Council would therefore be perfectly regular.” 

The question of the interpretation of Article 79 of the Charter arose 
a second time when the Security Council was considering the United States 
trusteeship agreement for the former Japanese Mandated Islands. Here 
again the problem was settled without a determination of what states were 
the ones ‘‘directly concerned.’’ In proposing the agreement to the Se- 
curity Council the United States representatives stated that ‘‘The United 
States believes it has fulfilled the requirements of Article 79 of the Charter, 
first by transmitting copies of a draft trusteeship agreement for the 
former Japanese Mandated Islands to all Members of the United Nations, 
which, in the view of the Government of the United States, may have special 
interests in these islands, and now by formally submitting the draft agree- 
ment to the Security Council for its approval.’’ * 


51 The United States and the United Nations: Report of the United States Delegation 
to the First Part of the First Session of the General Assembly of the United Nations, 
Department of State Publication 2484, 1946. 

52 U. S. Position on Establishment of Trusteeship System; Statement by Member of 
the U. S. Delegation, The Department of State Bulletin, December 1, 1946, pp. 991-992. 

53 For a summary of the General Assembly’s debates on the ‘‘states directly con- 
cerned’’ and other trusteeship topics, see Elizabeth H. Armstrong and William I. Cargo, 
The Inauguration of the Trusteeship System of the United Nations, The Department 
of State Bulletin, March 23, 1947, pp. 511-521. 

54 See Official Records of the Second Part of the First Session, the General Assembly 
(63d Plenary Meeting, Dec. 14, 1946), p. 1321. 

55 Draft Trusteeship Agreement for the Japanese Mandated Islands, Department of 
State Publication No. 2784, p. 19. 
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During subsequent discussions of the proposed agreement by the Se- 
curity Council, however, two decisions were made which bear upon the 
interpretation of Article 79. First, after receipt of requests from the 
Indian and New Zealand governments that they be given an opportunity 
to present their views on the agreement, the Security Council decided to 
give a hearing to those two governments, as well as to any members of the 
Far Eastern Commission which might apply. As a result of this decision 
representatives of Canada, India, the Netherlands, New Zealand, and the 
Republic of the Philippines were present at subsequent discussions on the 
trusteeship agreement. 

The second decision bearing upon the question came during consideration 
of Article 15 ** of the trusteeship agreement. It was pointed out by one 
member of the Security Council that no consideration had been given to 
‘‘states directly concerned’”’ as stipulated in Article 79, and that some 
attempt should be made to define this phrase and to determine who those 
states might be. A proposal to adjourn the meeting in order to study this 
matter and prepare a full discussion on the point was defeated.*’ 

At the recent session of the General Assembly, when the report of the 
Trusteeship Council was under consideration in the Fourth Committee, a 
delegate protested that since the trusteeship agreements were themselves 
invalid the Trusteeship Council had therefore been brought illegally into 
existence.°*> The Chairman of the Committee ruled that any further re- 
marks challenging the legality of the Trusteeship Council would be ruled 
out of order as irrelevant.*® 

The approval of the draft trusteeship agreement for Nauru was objected 
to somewhat later in the session by the Soviet Delegation on the same 
ground, the claim being made that, inter alia, Article 79 of the Charter had 
been violated.*° This objection was voted down and the trusteeship agree- 
ment for Nauru was approved. 


8. What interpretation is to be placed upon the words ‘‘as an integral 
part’? ? 


Under the mandates provision of the Covenant of the League of Nations 
‘‘C’’ mandates were to be administered under the laws of the Mandatory 


56‘*The terms of the present agreement shall not be altered, amended or terminated 
without the consent of the administering authority.’’ 

57 For a full discussion of this proposal see S/P.V./124, April 2, 1947. 

58 In the Fourth Committee of the Second General Assembly, the author, as President 
of the Trusteeship Council, in reply to the charge of illegality, referred to the previous 
actions of the General Assembly and the Security Council as justifying the legality of 
the Council, and concluded with the statement that ‘‘quite apart from the fact that 
there is no possible legal justification for questioning its validity, the time is now past 
when any justifiable attack can be made upon the Council’s constitutional existence.’’ 
United States Mission to the United Nations. Press Release No. 238, September 29, 
1947. See also UN doc. A/C.4/SR. 34, September 29, 1947, pp. 1-2. 

59 Same, p. 1. 

60UN doe. A/C.4/SC.1/SR. 30, October 6, 1947, pp. 1-4. 
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‘as integral portions of its territory.’’** No such language was contained 
in the Covenant with respect to ‘‘A’’ or ‘‘B’’ mandates. All of the draft 
trusteeship agreements submitted to the General Assembly in 1946, except 
that for Tanganyika, contained a provision empowering the administering 
authority to administer the trust territory ‘‘as an integral part”’ of its 
territory or (in the case of the New Guinea draft) ‘‘as if it were an 
integral part.’’ These trusteeship agreements, however, included former 
‘‘B’”’ mandates as well as ‘‘C’’ mandates. Objection was raised to the 
phrase on the ground that it prepared the way for eventual annexation 
and violated the spirit of trusteeship.*? The mandatory powers replied that 
this phraseology went back to the mandates system, that it carried no 
implication of sovereignty, and that it was proposed solely for administra- 
tive convenience.** Except for New Zealand,** the mandatory powers 
refused to accept proposals for the deletion of the phrase ‘‘as an integral 
part.’’ In the plenary session of the General Assembly, the Soviet delega- 
tion proposed a resolution rejecting the trusteeship agreements on the 
ground inter alia that they still contained the phrase ‘‘as an integral 
part.’’®* The resolution was rejected by a vote of 34 to 6, with 11 absten- 
tions, and the agreements were then approved by overwhelming majorities. 

In view of the debates which took place during the First Session of the 
Assembly and of the way the clause has been interpreted in practice in 
the actual administration of the trust territories it would seem as if the 
phrase in question confers upon the administering powers no substantive 
rights or powers which they would not possess in its absence. To all 
intents and purposes the phrase seems to carry little meaning and could 
easily be dispensed with. 

The United States draft trusteeship agreement for the former Japanese 
Mandated Islands, as submitted to the Security Council, similarly con- 
tained a provision that the territory was to be administered ‘‘as an in- 
tegral part’’ of the United States.** In accepting an amendment to delete 
this phrase, the United States representative said: ‘‘In agreeing to this 
modification, my Government feels that it should affirm for the record 
that its authority in the trust territory is not to be considered in any way 
lessened thereby.’ 


61 Covenant of the League of Nations, Article 22, par. 6. 

62UN docs. A/C.4/Sub. 1/30, November 23, 1946, pp. 1-2; A/C.4/Sub. 1/81, De- 
cember 3, 1946, pp. 12-13. 

63 UN doc. A/C.4/Sub. 1/81, December 3, 1946, pp. 8-12; A/258, December 12, 1946, 
p. 6. 

64UN doc. A/C.4/Sub. 1/71, November 29, 1946, p. 2. 

65 See Official Records of the Second Part of the First Session of the General Assembly 
(62nd Plenary Meeting, December 13, 1946), pp. 1276-1283. 

66 UN doc. 8/281, February 17, 1947. 

67 Security Council Official Reeord 23, March 7, 1947, p. 473. 
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9. Are administering authorities free to erect military and naval bases 
in non-strategic trust territories? 


It was a basie conception underlying the League Mandates system that 
mandated territories should be kept free of all military and naval activities. 
Article 22 of the League Covenant laid it down in absolute terms that in 
‘*B”’ and in ‘‘C’’ mandates the Mandatory state must prevent ‘‘the estab- 
lishment of fortifications or military and naval bases and of military 
training of the natives for other than police purposes and the defence of 
territory.’’ 

In writing the San Francisco Charter, however, an attempt was made 
to integrate trusteeship territories into the general program of the United 
Nations for the security of all peoples. Those framing the United Nations 
Charter at San Francisco felt strongly the lesson of the Second World 
War. They were determined that never again should Pacific Islands or 
other non-self-governing territories be permitted to serve as bases for ag- 
gression by militaristic nations. In so far as they possessed potential 
value as military or naval bases, they must be utilized for the common 
defense of the United Nations fighting for human rights and never for the 
aggressive designs of any single state acting in its own interests.** 

Under the trusteeship system the attempt is being made to change such 
territories from possible international liabilities into assets. Not only are 
such territories removed from the area of international rivalry, but by 
means of the Charter provisions an effort is made to turn them into islands 
of security. Article 84 of the Charter makes it the positive duty of the 
administering authority ‘‘to ensure that. the trust territory shall play its 
part in the maintenance of international peace and security. To this end 
the administering authority may make use of volunteer forces, facilities, 
and assistance from the trust territory in carrying out the obligations 
towards the Security Council undertaken in this regard by the administer- 
ing authority... .’’ 

All eight of the draft trusteeship agreements submitted to the General 
Assembly in 1946 contained similar clauses entitling the administering au- 
thority to establish bases and to station and employ armed forces in the 
trust territory. Strong opposition to these clauses was expressed on the 
ground that such powers would go beyond the limits of Article 84 which 
defines the forces which the administering authority may make use of as 
volunteer forces, facilities, and assistance. It was asserted that if the ad- 
ministering authority found it necessary to establish bases and employ 
forces in a trust territory, that territory would become a strategic area 


68 See The Question of Fortifications and Volunteer Forces in Trust Territories 
(Article 84): Memorandum Prepared by the Secretariat, UN doe. A/C.4/40, November 
3, 1946. ‘ 
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and would fall within the jurisdiction of the Security Council under 
Articles 82 and 83.* 

To this assertion the mandatory powers, supported by the United 
States, objected that, unlike the mandates system, the trusteeship sys- 
tem made it the duty of the administering authority to ensure that the 
trust territory shall play its part in the maintenance of international 
peace and security; and that in order to fulfill this positive duty it was 
often vitally necessary under modern conditions of warfare to erect military 
and naval bases. After long arguments the Soviet Delegation proposed 
in the Assembly a resolution for the rejection of the proposed trusteeship 
agreements on these and other grounds. The question was finally settled 
by the Assembly’s voting down the Soviet resolution and with a large 
majority approving the trusteeship agreements containing the military 
bases clause.” 

In 1947 the same question arose with regard to the Nauru agreement 
and was settled in the same way. Australia, New Zealand, and the United 
Kingdom declined, as in the previous year, to accept the Soviet argument 
that establishment of bases in trust territories requires approval by the 
Security Council; but they accepted an amendment to Article 7 of the 
agreement which makes specific reference to Article 84 of the Charter.” 
The Nauru agreement, containing a clause permitting the establishment 
of military bases, was similarly approved by the Assembly.”? 


10. How can trusteeship agreements be terminated? 


Under the mandates system no specific procedure was set out in the 
Covenant or the terms of mandate for the termination of the mandatory 
regimes.‘* The question of termination arose with regard to the ‘‘A”’ 
mandates, the independence of which was provisionally recognized in the 
Covenant. Iraq became independent on October 3, 1932, by its admission 
to the League of Nations by unanimous vote of the League Assembly.” 
This action followed acceptance by Iraq of a Declaration, drawn up by the 
Council of the League of Nations, concerning protection of minorities, 
judicial organization and other matters.** Syria and the Lebanon, after 


69 It was further maintained that any military measures taken in this connection 
would have to be set forth in special agreements negotiated on the initiative of the 
Security Council under Article 43. Official Records of the Second Part of the First 
Session of the General Assembly, 1946 (62nd Plenary, Dec. 13, 1946), pp. 1279-1280. 

70 Same, pp. 1282-1283, 1286. 

71UN doc. A/420, October 27, 1947. 

72 A/P.V./104, November 1, 1947, p. 31. 

73 The Mandates merely contained a stipulation that their terms could not be modified 
without the consent of the Council of the League of Nations. 

74 League of Nations, Records of the Thirteenth Assembly: Plenary Session, p. 47. 

75 For text of the Declaration as approved by the League Council on May 19, 1932 
and accepted by Iraq on May 30, 1932, see League of Nations Official Journal, 1932, 
pp. 1347-50. 
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being recognized by a number of countries, were invited to the San Fran- 
cisco Conference where they signed the Charter.”® 

A General Assembly resolution in 1946 7 welcomed a declaration by the 
United Kingdom of its intention to establish the independence of Trans- 
Jordan.”® Later the League of Nations Assembly in its final session 
adopted a resolution welcoming ‘‘the termination of the mandated status 
of Syria, the Lebanon, and Trans-Jordan, which have, since the last ses- 
sion of the Assembly, become independent members of the world com- 
munity.’’ 

The United Kingdom has signed a treaty with Transjordan * recogniz- 
ing its independence and, with other countries, has supported it for mem- 
bership in the United Nations. The question of the termination of the 
Mandate for Palestine and of the future government of that territory has 
been the subject of extensive consideration by the United Nations during 
the past year and is the subject of a resolution adopted by the General 
Assembly on November 29, 1947.** 

The Charter of the United Nations, like the League Covenant, makes no 
specific provision for the termination of a trusteeship agreement. It is 
fair to assume, however, that an agreement may be terminated under 
Article 79, which states that the terms of trusteeship, ‘‘including any 
alteration or amendment,’’ shall be agreed upon by the states directly 
concerned and approved by either the General Assembly or the Security 
Council. None of the nine agreements approved by the General Assembly 
contains any special provision with regard to termination other than that 
the agreement may not be altered or amended except in accordance with 


76 It is to be noted that a clause was included in the Charter (Article 78) providing 
that ‘‘The trusteeship system shall not apply to territories which have become Members 
of the United Nations, relationship among which shall be based on respect for the 
principle of sovereign equality.’’ 

77 Resolution on Non-Self-Governing Peoples Adopted by the General Assembly on 
February 9, 1946. UN doc. A/64, p. 13. 

78 Statement to the General Assembly by Mr. Bevin on behalf of the United Kingdom 
on January 17, 1946. Journal of the General Assembly, First Part of the First Session, 
No. 8, p. 177. 

79 Resolution on Mandates adopted on April 18, 1946. See League of Nations 
Oficial Journal, Special Supplement No. 194, Records of the Twentieth (Conclusion) 
and Twenty-first Ordinary Sessions of the Assembly, pp. 278-279. 

80 United Kingdom Treaty Series, No. 32 (1946). 

81 Resolution on the Future Government of Palestine [No. 181 (II)] adopted by the 
General Assembly on November 29, 1947. This resolution contemplates the termination 
of the Mandate for Palestine by the establishment of an independent Arab State, an 
independent Jewish State, and a City of Jerusalem to be administered by the United 
Nations Trusteeship Council under a special international regime. The Assembly 
Plan sets out the text of a Declaration to be made by the provisional government of 
each of the two proposed States before independence. The similarity of this procedure 
to that followed by the League of Nations in the case of the independence of Iraq 
is clear. 
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Article 79 and, in some instances, Articles 83 and 85. The United States 
trusteeship agreement for the former Japanese Mandated Islands contains, 
however, a specific provision in Article 15 that ‘‘the terms of the present 
agreement shall not be altered, amended, or terminated without the consent 
of the administering authority.’’ 

As the trusteeship system matures one of its major problems will be the 
development of procedures for the termination of trusteeships, of stand- 
ards for determining when a people under trusteeship is prepared for self- 
government or independence, and of guarantees which should be required 
as a condition precedent to independence.** 


11. In the supervision of strategic trust areas by the United Nations what 
are the respective roles of the Security Council and the Trusteeship 
Council? 


For the enforcement of the international peace some trust areas may be 
of such outstanding strategic importance as to require special treatment 
as ‘‘strategic areas.’’ Although the basic objectives of the trusteeship 
system, as set forth in Article 76, are equally applicable to both, trustee- 
ship agreements for strategic areas must be approved by the Security 
Council rather than by the General Assembly. 

The Charter devotes only two short articles to this highly important 
subject. Article 82 provides that ‘‘there may be designated, in any trus- 
teeship agreement, a stategic area or areas which may include part or all 
of the territory to which the agreement applies. . . .’’ 

Article 83 is as follows: 


1. All functions of the United Nations relating to strategic areas, 
including the approval of the terms of the trusteeship agreements and 
of their alteration or amendment, shall be exercised by the Security 
Council. 

2. The, basic objectives set forth in Article 76 shall be applicable 
to the people of each strategic area. 

3. The Security Council shall, subject to the provisions of the trus- 
teeship agreements and without prejudice to security considerations, 
avail itself of the assistance of the Trusteeship Council to perform 
those functions of the United Nations under the trusteeship system 
relating to political, economic, social, and educational matters in the 
strategic areas. 


The only trusteeship agreement yet submitted to the Security Council, 
that for the former Japanese Mandated Islands, designates the whole of 


82It should be noted that the termination of a trusteeship or mandate does not 
necessarily require independence. The Charter itself refers to ‘‘self-government or 
independence.’’ (See Section 5 above.) The General Assembly, in dealing with the 
question of South West Africa, has already considered proposals to terminate a mandate 
in a direction other than independence. 


LEGAL PROBLEMS ARISING FROM U. N. TRUSTEESHIP SYSTEM 291 


the territory as a strategic area.*® This was done, the United States rep- 
resentative explained to the Security Council, because of the ‘‘ paramount 
strategic importance’’ of the islands.** 

The Charter accords to the Trusteeship Council in the case of non- 
strategic trust territories the power to submit questionnaires to the ad- 
ministering authorities and consider reports based upon them, to examine 
petitions, and to provide for periodic visits to trust territories. In the case 
of strategic trust areas the Security Council has no such powers. 

Nevertheless, with regard to the Pacific Islands trusteeship, the United 
States has taken the liberal position that, except for the right to limit 
inquisitorial powers in specified ‘‘closed areas,’’ the Pacific Islands shall 
be subject, like non-strategic areas, to the powers accorded to the Trustee- 
ship Council in Articles 87 and 88 of the Charter.*®° In other words, the 
Pacific Islands trusteeship accords to the United Nations the right, except 
in closed areas, to consider reports submitted by the administering author- 


ity based on questionnaires, to examine petitions and even to provide for 
periodic visits.*® 
The provisions of Articles 82 and 83 of the Charter and of Article 13 of 


83 Article 1. For text of draft agreement submitted by the United States to Security 
Council, see UN doc. 8/281, February 17, 1947; for text as approved, see UN doc. 
§/318, April 2, 1947. See also Robert R. Robbins, United States Trusteeship for the 
Territory of the Pacific Islands in Two Aspects of Trusteeship, Department of State 
Publication 2850, 1947. 

84 In laying the draft before the Security Council, the United States representative 
declared: ‘‘The American people are firmly resolved that this area shall never again 
be used as a springboard for aggression against the United States or any other member 
of the United Nations. . . . Our purpose is to defend the security of these islands in a 
manner that will contribute to the building up of genuine, effective, and enforceable 
collective security for all members of the United Nations.’’ Department of State 
Publication 2784 (1947), p. 16. 

85 Article 13 of the trust agreement is as follows: ‘‘The provisions of Articles 87 
and 88 of the Charter shall be applicable to the trust territory, provided that the ad- 
ministering authority may determine the extent of their applicability to any areas 
which may from time to time be specified by it as closed for security reasons.’? UN 
doc. S/318, April 2, 1947. 

86 In the consideration by the Security Council of the United States draft agreement, 
Article 13 came in for relatively little discussion. The United States representative in 
his speech presenting the agreement to the Security Council stated that ‘‘ Although this 
is a strategic area . . . the United States draft agreement goes beyond the requirements 
of the Charter in strategic areas. It provides that Articles 87 and 88—relating to re- 
ports, petitions, visits, and questionnaires in non-strategic trusteeship areas—shall be 
applicable to the whole of this trust territory, except that the administering authority 
may determine the extent of applicability in any areas which may from time to time 
be specified by the administering authority as closed for security reasons. This ex- 
ception has been made in recognition of the fact that an administering authority of a 
strategic trust territory should have the authority necessary to safeguard the installa- 
tions established in the discharge of its responsibilities for the maintenance of inter- 
national peace and security.’’ UN doc. S/P.V./113, February 26, 1947, pp. 14-16. 


e 
S, 
e 
il, 
of 
10t 
or 
he 
ate 


292 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the United States trusteeship agreement have raised the difficult question 
as to exactly how United Nations supervision is to be exercised in a strategic 
area. 

Examination of the records of the meetings of the Trusteeship Commit- 
tee at San Francisco, of the Executive Committee to the Preparatory Com- 
mission, and of the Preparatory Commission in London fails to reveal any 
discussions as to the interpretation of Article 83. Neither was the ques- 
tion raised in the first or second parts of the First Session of the General 
Assembly. 

Article 83 provides that ‘‘all functions of the United Nations relating 
to strategic areas .. . shall be exercised by the Security Council,’’ but 
that ‘‘the Security Council shall . . . avail itself of the assistance of the 
Trusteeship Council to perform those functions of the United Nations 
under the trusteeship system relating to political, economic, social and edu- 
cational matters in the strategic areas.’’ In the Pacific Islands trustee- 
ship agreement Article 13 provides that the provisions of Articles 87 and 
88 of the Charter (authorizing the Trusteeship Council to submit ques- 
tionnaires, examine petitions and provide for periodic visits to trust terri- 
tories) shall be applicable to the trust territory, provided that the admin- 
istering authority may determine the extent of their applicability to such 
areas as have been specified as closed for security reasons. 

In view of these provisions exactly how shall supervision over the strate- 
gic trust area be exercised? Clearly the Security Council under Article 
83(1) has the ultimate responsibility. But (1) does Article 83(3) make 
it obligatory for the Security Council to ‘‘avail itself of the assistance of 
the Trusteeship Council,’’ and (2) if such assistance is requested shall the 
Trusteeship Council undertake full responsibility, subject to the general 
direction and overall control of the Security Council, or shall it perform 
only such piecemeal tasks as the Security Council may apportion to it? 
Specifically, with reference to the Pacific Islands trusteeship, should it be 
the duty of the Trusteeship Council, for instance, to formulate the ques- 
tionnaire to be sent out, to examine the reports from the administering 
power based upon it, and in turn make its own report and recommenda- 
tions to the Security Council, or should the Security Council itself formu- 
late the questionnaire or approve it before its being sent out? The issue 
depends in part upon procedural relationships between the Security Coun- 
cil and the Trusteeship Council; but it involves very delicate issues be- 
tween sovereign states which if mishandled could produce the most un- 
happy consequences. 

On November 7, 1947, the Secretary General addressed a letter to the 
President of the Security Council, drawing attention to the question.” 
The Security Council referred the problem to its Committee of Experts to 
report back to the Council. During the deliberations of the Committee 


87 UN doc. S/599. 
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of Experts, considerable divergency of opinion developed, both as to the 
question whether any obligation rested upon the Security Council to avail 
itself of the assistance of the Trusteeship Council and as to the procedure 
to be followed if such assistance were requested.** As a result of pro- 
tracted discussions the Committee of Experts recommended to the Security 
Council that it pass a resolution ‘‘that the Trusteeship Council be re- 
quested . . . to perform in accordance with its own procedures, on behalf 
of the Security Council, the functions specified in Articles 87 and 88 of 
the Charter relating to the political, economic, social, and educational 
advancement of the inhabitants of such strategic areas’’; and ‘‘that the 
Trusteeship Council be requested to send to the Security Council, one 
month before forwarding to the administering authority, a copy of the 
questionnaire formulated in accordance with Article 88 of the Charter and 
any amendments to such questionnaire which may be made from time to 
time by the Trusteeship Council. .. .’’ ®® 

At the time of writing (March 1948) the Security Council has not yet 
acted upon the report of the Committee of Experts. 


88 The views of the United States as to these questions were set forth by the American 
representative in the Committee of Experts. In discussing the respective functions of 
the Security Council and the Trusteeship Council he said that under Article 83(3), 
although the Security Council had full and final responsibility, the Security Council 
was obliged to ask the assistance of the Trusteeship Council in political, economic, social 
and educational matters. He considered that it would be preferable for the Security 
Council to give the Trusteeship Council a general authority subject to the general 
supervision of the Security Council exercised periodically rather than for the Security 
Council to ask the assistance of the Trusteeship Council in a ‘‘piecemeal’’ manner in 
- each separate instance. The Trusteeship Council was better qualified to deal with 
questions relating to the welfare of the inhabitants of trust territories. The Trustee- 
ship Council could take action with respect to questionnaires similar to that which it 
took on behalf of and under the authority of the General Assembly. He emphasized 
that under Article 13 of the Trust Agreement and Article 83 of the Charter this 
questionnaire is limited in scope to the political, economic, social and educational ad- 
vancement of the inhabitants of the Trust Territory and that therefore the United 
Nations had no authority to include questions with respect to fortifications and defenses 
for military purposes, or any other question of a military nature. The Trusteeship 
Council should also take appropriate measures as to petitions and visits. The Trustee- 
ship Council should report on any measure it took to the Security Council, which could 
take any decision it deemed advisable. See Preliminary Report by the Committee of 
Experts to the Security Council on the Respective Functions of the Security Council and 
the Trusteeship Council with regard to the Trusteeship System as Applied to Strategic 
Areas, UN doc. 8/642, January 12, 1948, pp. 3-4. 

89 The recommended resolution goes on to provide ‘‘that the Secretary-General be 
requested to advise the Security Council of all reports and petitions received from or 
relating to strategic areas under trusteeship, and to send copies thereof, as soon as pos- 
sible after receipt, to the Trusteeship Council for examination and report to the Security 
Council,’’ and ‘‘that the Trusteeship Council be requested to submit to the Security 
Council its reports and recommendations on political, economic and educational matters 
affecting strategic areas under trusteeship.’’ Same, p. 9. 
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12. Under the trusteeship agreement for the former Japanese Mandated 
Islands, to what extent is international supervision possible over ‘‘closed 
areas’’? 


The concept of a closed area within a strategic area is a novel and useful 
one. It provides a means by which certain areas may be closed, if neces- 
sary, for security reasons, and by which all the rest of the territory may 
be treated, for all practical purposes, as if it were a ‘‘non-strategic’’ trust 
territory. 

The Pacific Islands trusteeship agreement is the only one which has thus 
far set up a strategic area; and this agreement empowers the administer- 
ing authority to establish ‘‘closed areas.’’°? The only area which has 
thus far been closed is Eniwetok Atoll. On December 2, 1947, the United 
States representative informed the Security Council that, effective De- 
cember 1, 1947, Eniwetok Atoll was closed for security reasons in order 
that the United States Government, acting through its Atomic Energy 
Commission, might conduct necessary experiments relating to nuclear 
fission.°* The Security Council was further informed that periodic visits 
provided for in Article 87(c) of the Charter are suspended in the closed 
area until further notice, but that the other provisions of Article 87 will 
continue to apply. The United States stated that, under Article 88, it 
would report to the United Nations on the advancement of the inhabitants 
and that the people of Eniwetok Atoll would be moved to new homes on 
sites selected by them. 

At the present time, therefore, except in Eniwetok Atoll, the United Na- 
tions may exercise complete international supervision over the Pacific trust 
area by exactly the same methods as if it were a non-strategic area. The 
same objectives of the trusteeship system are applicable. And even in 
Eniwetok international supervision may also continue in the form of ques- 
tionnaires, the making of reports, the examination of petitions and all 
other methods except the making of periodic visits.°° 


90 Article 13. 

91 UN doc. 8/613, December 2, 1947, p. 1. 

92In a commentary prepared by the United States for circulation to the Security 
Council and released to the press at the time of the Security Council’s consideration of 
the United States draft agreement in February 1947, giving article-by-article explanatory 
remarks, it was pointed out that ‘‘ Article 13 of the draft agreement states only that 
the extent of applicability of Articles 87 and 88 of the Charter may, in ‘closed’ areas, 
be determined by the administering authority. Hence, even in such areas the Trustee- 
ship Council can, and normally would, be authorized to request and consider reports sub- 
mitted by the administering authority, to accept petitions and examine them in con- 
sultation with the administering authority, and otherwise to keep itself informed of the 
political, economic, social, and educational development of the inhabitants.’’ See Draft 
Trusteeship Agreement for the Japanese Mandated Islands, State Department Publica- 
tion 2784 (1947), pp. 11-12. 
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13. Can the Trusteeship Council exercise functions outside of the 
Trusteeship system? 


The only functions and powers conferred upon the Trusteeship Council 
by the Charter are set forth in Articles 87 and 88; and these are confined 
exclusively to trust territories, to be exercised in collaboration with the 
administering authorities. Can the Trusteeship Council constitutionally 
exercise functions and powers with respect to non-trust territories and 
therefore not included within the grant of power under Articles 87 and 
88? The answer will have far-reaching implications for the United 
Nations since the Trusteeship Council is one of its principal organs. 

From a purely legal standpoint it could be argued by a ‘“‘strict con- 
structionist’’ that the activities of the Trusteeship Council must neces- 
sarily be confined within the powers specifically granted to it by the 
Charter. This would mean that the Trusteeship Council could not step 
outside of the confines of Articles 87 and 88. Under this view any action 
taken by the Trusteeship Council with respect to non-trust territories must 
be ‘‘unconstitutional’’ and invalid. 

On the other hand, it can be argued with still greater force that since 
the Trusteeship Council is a body possessing special competence in matters 
relating to the governance of dependent peoples, and since there is nothing 
in the Charter to preclude the Assembly from delegating to the Trustee- 
ship Council the performance of special tasks relating to non-self-governing 
peoples, the Assembly may constitutionally do so; and if it does, the 
Trusteeship Council may exercise powers thus granted by the Assembly 
even though these fall outside the confines of Articles 87 and 88. 

However the legal arguments might run, the question has now been 
definitely settled by the course of events and the action of the General 
Assembly. During its Second Session in 1947 the General Assembly voted, 
in each case by substantial majorities, to delegate to the Trusteeship 
Council two separate tasks of a non-trusteeship character. 

In the one case the Trusteeship Council was directed by the General 
Assembly to examine the report on South West Africa—a mandated terri- 
tory, not a trust territory—transmitted by the Union of South Africa 
for the ‘‘information of the United Nations.’’®* In the exercise of this 
power a number of questions remain still unanswered. In examining the 
South West Africa Report, for instance, is the Council confined to a con- 
sideration of the facts stated in the Report or may it extend its ‘‘examina- 
tion’’ to matters not specifically dealt with in the Report? May it hear 
oral or written statements by others with regard to conditions within the 
territory? May it receive and examine petitions with respect to the 

93 See resolution on South West Africa adopted by the General Assembly on No- 


vember 1, 1947. UN doc. T/52, November 7, 1947. For discussions on this resolution 
see UN doc. A/C.4/8R.33, 38, 39 and 40, and A/P.V./105. 
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territory? These are very practical questions which still remain to be 
worked out.®* 

In the second case the Trusteeship Council, as a part of the Assembly 
plan for Palestine, was assigned the responsibility for administering the 
City of Jerusalem on behalf of the United Nations. The Plan for Jerusalem 
embodied in the Assembly’s resolution is based upon Jerusalem’s being 
administered, not as a trust territory, but as a ‘‘corpus separatum’’ under 
a ‘‘Special International Regime.’’** The Trusteeship Council is directed 
to adopt a statute for the City, to appoint a Governor, and to administer the 
City on behalf of the United Nations. The General Assembly, therefore, 
by delegating to the Trusteeship Council the responsibility for administer- 
ing Jerusalem, clothed the Trusteeship Council with functions and powers 
clearly not included within Articles 87 and 88. 

It has thus been definitely established that in the view of a two-thirds 
majority of the Members of the United Nations the Trusteeship Council 
can be called upon for the performance of tasks outside the trusteeship 
system. True, these decisions were reached largely on a pragmatic basis, 
each with a particular and immediate political problem in view. But, as 
suggested above, it must be recognized that in the shaping of political 
organizations such as the United Nations and in the determination of their 
powers, the votes of Member states are often of even greater significance 
than the determinations of judicial tribunals. 

Even from a purely legal viewpoint the position taken by the General 


Assembly would seem to be incontrovertible. The Charter nowhere pre- 
cludes the grant of non-trusteeship powers to the Trusteeship Council. 
And the Charter expressly clothes the General Assembly with the power 
to ‘‘establish such subsidiary organs as it deems necessary for the per- 
formance of its functions.’’°* The General Assembly clearly could there- 
fore create, for the performance of functions within its own powers, a 
subsidiary organ composed of the identical membership of the Trusteeship 


94In the course of debate in the Trusteeship Council, Ambassador Liu Chieh, the 
representative of China, said: ‘‘There is no more restriction under the General Assembly 
Resolution (on South West Africa) than there is under Article 87. I submit, therefore, 
that in order to carry out the duty which has been entrusted to the Trusteeship Council, 
we must set out with the same zeal, the same impartiality, the same objectivity, the 
same care, and the same sense of responsibility as we would display in the examination 
of reports from other trust territories. . . . I should think that in the examination of 
a report a representative is not precluded from expressing an opinion on subjects that 
arise out of the examination of the report if he chooses to refer to information which he 
derives from other sources. For instance, he may see a figure in the Report on South 
West Africa. He may then refer to some other figure which he saw in other reports 
and ask: ‘Why is there such a discrepancy?’ ’’ UN doc. T/P.V./42, December 12, 1947, 
pi 17. 

95 See Resolution on the Future Government of Palestine adopted by the General 
Assembly on November 29, 1947. UN doc. A/516, November 25, 1947. 

96 Charter of the United Nations, Article 22. 
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Council and endowed with similar powers and functions. If this be true 
it would seem beyond argument that the General Assembly may consti- 
tutionally clothe the Trusteeship Council with responsibility for the per- 
formance of tasks outside of trust territories. It will be interesting to 
observe how far this development may be carried. 


III. Conciustions 


It would be a mistake to suppose that because Chapters XII and XIII 
setting up the trusteeship system have raised some of the most complex 
legal problems of the entire Charter that, as a result, legal difficulties and 
problems are preventing the Trusteeship Council from effectively carrying 
out its functions. It is true that problems exist and many of these are 
still unsolved. The Trusteeship Council is plowing virgin soil; it is ex- 
ploring new and untried paths. Hence, it is inevitable that it be con- 
fronted with innumerable difficult legal and political problems. But the 
really important and outstanding fact is that these problems are not 
stemming its progress. No legal or constitutional barrier is preventing 
the Trusteeship Council from going successfully forward in its pioneering 
work. One must draw the conclusion that its legal underpinning is sound. 

The Charter provisions for the composition of the Council seem also 
sound. The Permanent Mandates Commission which had been set up 
under the mandates system, was a committee of experts appointed by the 
League Council whose power was confined to receiving and examining 
annual reports and the giving of advice to the Council.** Many authorities 
ascribe the success of the Permanent Mandates Commission to the re- 
markably high caliber of its members who were chosen without regard to 
nationality. San Francisco marked a further step. To concentrate re- 
sponsibility and power in its hands the Trusteeship Council was made one 
of the principal organs of the United Nations and was composed of repre- 
sentatives chosen by sovereign states, ‘‘specially qualified persons,’’ 
who could speak directly for their Governments and commit them to such 
programs as might be agreed upon. It was a daring venture thus to com- 
bine in one and the same body both technical and political responsibilities. 
Many feared resulting failure. But the organ thus constituted did not 
fail. 

Neither has the Trusteeship Council degenerated, as many feared it 
would, into a tug-of-war between the administering powers on the one hand, 
and the non-administering powers on the other. Since its composition is 
based upon nationality, the Council must always face this danger. But 
the fact that thus far the record of the votes shows that in no important 
issue have the representatives of the administering powers lined up solidly 


97 Covenant of the League, Article 22. 
%8 Charter of the United Nations, Article 86(2). 
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against the non-administering ones not only reveals the high caliber and 
sincerity of those now sitting in the Council, but also proves that the 
dangers inherent in nationality representation are clearly not insur- 
mountable. At the same time, the Charter provisions concerning the com- 
position of the Council have resulted in the setting up of an organ of 
far greater political responsibility and power than the former Permanent 
Mandates Commission. 

A third conclusion looks to the future. The very success thus far of 
the work of the Trusteeship Council carries inherent dangers. It must 
not be loaded with tasks beyond its capacities nor seek to extend its work 
for human welfare beyond the constitutional and legal limits fixed by the 
Charter. There is a growing tendency, for instance, toward extending 
the Council’s activities into the field of all non-self-governing peoples 
and forgetting that except as it may be accorded exceptional powers by 
special vote of the General Assembly the Charter strictly restricts its 
powers to trust territories. Chapter XI does not fall within the scope of 
its powers. It is clear that the continued success of the Council’s work 
must be based upon a careful consideration of such legal and constitutional 
problems as outlined above and a strict adherence to the Charter pro- 
visions. 

The encouraging and the happy fact is that the constitutional framework 
upon which the trusteeship system rests is sound. The Trusteeship Council 
is an organ of great promise. What it has already achieved is a revealing 
indication of what may be accomplished when Members of the United 
Nations are willing to work together toward a common goal. 
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TRIALS OF WAR CRIMINALS (NON-NUREMBERG) 


By Wiuuarp B. Cow es * 


The confusion and lack of information about trials of war criminals con- 
tinues. In 1945 one of our most highly talented observers on international 
relations made the egregious error of telling a large and intelligent body of 
readers that, as regards Germans who had ordered or condoned acts of 
brutality toward the people of conquered countries, ‘‘there is no inter- 
national law in existence’’ under which most of them could be brought 
to trial. Reminiscent of this, as recently as 24 February 1948 the follow- 
ing appeared from the pen of an otherwise well-informed editorial writer 
of an American newspaper: 


There was no precedent in law and justice for what was under- 
taken at Nuremberg. Never before in the history of man had there 
been an attempt to hold individuals responsible for acts committed in 
the course of war in all its savagery either by them directly or as a 
result of orders given by them, or even more remotely as the result 
of a program carried out by armies and individuals associated with 
the regime of which they were a part. ... It can be stated more 
simply, perhaps, by saying that in history of war until the Nuremberg 
tribunals were established, there was nothing upon which to hold 
individuals criminally and feloniously liable for acts committeed dur- 
ing the progress of armed conflict between nations. 


The truth of the matter, as the readers of this JouRNAL need not be told, 
is exactly the opposite. ‘‘All the offenses of any importance which the 
term war crime properly denotes are old and well known in the law of 
war.’’? Of course there was something new at Nuremberg, but it has 
nothing even remotely to do with what the brilliant commentator wrote in 
1945, or the learned editor in 1948. 

The original Allied declaration on war crimes, made public in Moscow 
by Churchill, Roosevelt, and Stalin on 1 November 1943, drew a distine- 
tion as to trials for so-called ‘‘major criminals, whose offenses have no 
particular geographical localization,’’ and for other war criminals. The 
non-major defendants were to be judged in the vicinity of their alleged 
crimes. A vast amount of information concerning the Nuremberg trials 
of the major criminals has become, and is still becoming, available. But 
while there have been occasional references in the press to the hundreds 
of trials of concentration camp commanders and other perpetrators of 


* Professor of Law, University of Nebraska. 
133 Calif. L. Rev., (1945), 177, 181. 
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atrocities since V-E Day, no comprehensive report of the non-major trials 
had been published until the United Nations War Crimes Commission is- 
sued Volume I of the Law Reports of Trials of War Criminals early in 
1947.2, The content of this volume of Law Reports is the subject of this 
paper. 

A word should be said about the purpose and arrangement of this article. 
It is cast in its form of serial treatment of cases following the suggestion 
of the Editor-in-Chief of the JourNAL, who pointed out to the writer that, 
although the JourNaAL had printed the text of the Nuremberg Judgment 
and several articles on the subject, space was not available in addition to 
republish these Law Reports textually. It therefore became appropriate 
that the JouRNAL contain a digest and commentary on this document. The 
compass of this paper, while designed to be something more than a book 
review, does not purport to treat exhaustively every legal point raised in 
the Law Reports. One of the difficulties in summarizing this material has 
arisen from the fact that the cases contain no findings of fact. The facts 
as stated herein are therefore to some extent given ‘‘on information and 
belief’’—those which, as reported, or in the light of the verdicts, seem to 
be satisfactorily established. The digest of each case in the Law Reports 
is followed by Notes on the Case, similar to a law review case note. 


Purposes, Functions, and Future Plans 


Lord Wright, present Chairman of the United Nations War Crimes 
Commission, in the Foreword to the volume, states that: 


The Commission is primarily concerned with... ‘‘minor war 
criminals,’’ but that is a misleading term because of the enormity and 
scope of the crimes committed, which really include all war crimes 
except those that were charged at the Nuremberg and Tokyo trials. . . . 
It will be observed that in all these cases prosecutions were brought 
and conducted by the military authorities... .In later volumes 
it is hoped to include reports of the trials of Germans accused of 
crimes in concentration camps. It was not found possible for tech- 
nical reasons to include in the present volume reports of French cases, 
but that defect will, it is hoped, be remedied in the following volumes. 
It will be observed that in these reports there is a certain difficulty 
because the court does not deliver a reasoned judgment... . I can- 
not sufficiently emphasise what I regard as the great importance of 
these reports from the point of view of the future development of 
International Law as applied to war crimes. . . . These reports will 
show, for the practitioner or the student, the particular problems 
which have arisen and how in practice they have been dealt with and 


2This document was published by H.M.S. Stationery Office; price, 2s.6d. The 
pattern of the Reports follows the English descriptive summaries of the cases in the 
Law Reports. This is the significance of the title of the collection. This volume will 
at times be referred to herein as the Law Reports. Citations from it, such as ‘‘P. 94” 
refer to the identified pages in the Law Reports. 
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also show to the historian of the laws of war the practice of courts in 
applying those laws to particular cases.® 


The volume consists of reports of nine selected cases involving such 
offenses as attacks by a submarine on the survivors of a vessel it had tor- 
pedoed; reprisals against American saboteurs; slaughter of a member of 
the Dutch underground; wholesale murder in an insane asylum; scuttling 
submarines; atrocities committeed by Japanese; lynching prisoners of war; 
selling poison gas to concentration camps for killing its inmates. The war 
crimes reported were committed in Germany, Holland, Italy, Poland, on 
the Atlantic Ocean, and on one of the Marshall Islands in the Pacific. The 
trials took place before British and United States military tribunals, sitting 
in Germany, Italy, the Netherlands, and on Kwajalein Island. The geo- 
graphical areas affected include North and South America, Africa, Aus- 
tralia, China, Eastern and Western Europe, the Balkans, and the Soviet 
Union.* Nationalities represented on the tribunals were Australian, 
Canadian, Dutch, English, Greek, and United States. The positions held 
by defendants ran from Private up through General and Admiral. De- 
fendants consisted of civilians (including one woman) as well as members 
of the armed forces. Both army and navy officers served on the tribunals, 
and as prosecutors and defense counsel. German and Japanese defense 
counsel were permitted to act for defendants. Sentences imposed ranged 
from five years imprisonment to the death penalty. 


Submarine Attacks on Survivors of Torpedoed Vessel 


The first case reported is the trial by a British Military Court at Ham- 
burg, Germany, of five German naval officers and one enlisted man, former 
members of the crew of German U-Boat 852, who, after torpedoing a 
merchant vessel near mid-Atlantic on the night of 13 March 1944, machine- 
gunned and threw hand grenades at members of its crew while they were 
on rafts or wreckage. The torpedoed ship was the Peleus, a Greek vessel 
chartered by the British. Its crew consisted of several nationalities, in- 
cluding Greeks, British, Egyptians, Chinese, a Russian, a Chilean, and a 
Pole. After the sinking the submarine surfaced, questioned members of 
the Peleus’ crew as to the name of the ship, where she was bound, and 
so on, and then attacked the survivors. All except three were killed or 
later died of wounds. The Greek first officer, a Greek seaman, and a Brit- 
ish seaman survived. They were finally picked up by a Portuguese vessel, 


8 Quoted matter, unless otherwise identified, is taken from the case as reported in 
the Law Reports. Inasmuch as the report of each case covers only a few pages, and 
as all quotations are to be found within that small compass, the writer will not ordinarily 
interrupt the reader with footnote page references. 

*The states whose nationals were involved in some capacity are: Australia, Canada, 
China, Chile, Egypt, Germany, Greece, Italy, The Netherlands, Poland, the United 
Kingdom, the United States, and the USSR. 
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after remaining adrift nearly a month. Later U-Boat 852 was attacked 
from the air off the East Coast of Africa and forced to beach. Her log 
revealed that on 13 March 1944 she had torpedoed a vessel in the approxi- 
mate position of the Peleus. 

At the trial certain details were established. Lieutenant Heinz Eck, 
commander of the submarine, ordered the shooting and the throwing of 
grenades. Lieutenant Hoffmann, Dr. Weisspfennig, and Corporal 
Schwender did most of the actual shooting or throwing. The Chief Engi- 
neer, Lieutenant Lenz, upon hearing that the commander was to try to 
eliminate all traces of the Peleus, told Eck that he disagreed, but Eck was 
adamant. Lenz ‘‘then went below to note the survivors’ statements,’’ but 
later returned to the bridge and took some part in the shooting. 

The prosecution based its case on the decision in the Llandovery Castle. 
In addition to the usual plea of superior orders, Defense Counsel Wegner 
made an interesting total-war argument. He asserted that the Llandovery 
Castle case should not be followed because ‘‘too much had happened since 
then ; the psychology of a whole nation, not to say of the world, had changed 
meanwhile.’’ This argument was apparently wholly ignored by the Com- 
mission. 

Dr. Weisspfennig, one of the three who did the actual shooting and threw 
grenades, was a captain in the medical corps of the German Navy. Con- 
cerning him the report runs: 


The Prosecutor pointed out that his case was made the worse by reason 
of the fact that he was of the medical profession and had no right to 
bear arms at all, except against savages and persons who were not in 
the same position as white men who fought in the war. * * * The 
accused Weisspfennig also referred to the {[Eck’s] order but admitted 
that in the German navy there were regulations about the conduct of 
medical officers which forbade them to use weapons for offensive pur- 
poses. Weisspfennig disregarded this regulation because he had re- 
ceived an order from the Commandant. He did not know whether 
his regulations provided that he could refuse to obey an order which 
was against the Geneva Convention. He knew what the Geneva Con- 
vention was and realised that one of the reasons why he was given 
protection as a doctor was because he was a non-combatant. He real- 
ised that there were survivors. He did not regard the use of the 
machine gun in this particular case as an offensive action. 


Eck said that when operating in the South Atlantic his orders were to 
keep his boat concealed so far as possible. Many U-boats had been sunk 
there. ‘‘He thought that the rafts were a danger to him first because they 
would show aeroplanes the exact spot of the sinking and secondly because 
rafts at that time of the war, as was well known, could be provided with 
modern signalling communication. When he opened fire there were no 
human beings to be seen on the rafts. He also ordered the throwing of 


5 The decision in this case is reproduced in this JOURNAL, Vol. 16 (1922), p. 708. 
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hand grenades after he had realised that mere machine gun fire would not 
sink the rafts.’’ Regarding this defense of necessity, the legal adviser of 
the Court (the Judge Advocate), according to the Report, stated: 


‘*The question whether or not any belligerent is entitled to kill an un- 
armed person for the purpose of saving his own life has been the sub- 
ject of much discussion. It may be that circumstances can arise—it 
is not necessary to imagine them—in which such a killing might be 
justified. But the court had to consider this case on the facts which 
had emerged from the evidence of Eck. He cruised about the site of 
this sinking for five hours, he refrained from using his speed to get 
away as quickly as he could, he preferred to go round shooting, as he 
says, at wreckage by means of machine guns.’’ The Judge Advocate 
asked the court whether it thought or did not think that the shooting 
of a machine gun on substantial pieces of wreckage and rafts would 
be an effective way of destroying every trace of the sinking. He 
asked whether it was not clearly obvious that in any event, a patch 
of oil would have been left which would have been an indication to 
any aircraft that a ship had recently been sunk. He went on to say: 
‘Do you or do you not think that a submarine commander who was 
really and primarily concerned with saving his crew and his boat 
would have done as Captain Schnee, who was called for the defence, 
said he would have done, namely have removed himself and his boat 
at the highest possible speed at the earliest possible moment for the 
greatest possible distance?’’ 


An interesting question of evidence arose. It is discussed in the fol- 
lowing excerpt from the Notes: 


Applying the provision of the Royal Warrant, according to which 
the Court may take into consideration any oral statement or any docu- 
ment appearing on the face of it to be authentic, provided the state- 
ment or document appears to be of assistance in proving or disprov- 
ing the charge, the Court admitted inter alia evidence consisting of 
affidavits made by the three survivors of the crew of the ‘‘Peleus.’’ 
The affidavit of one of the survivors, a British seaman, contained a 
paragraph stating what the third officer, who later died, had told the 
deponent during the time he nursed him. One of the Defending 
Officers objected by saying that while the Regulations did permit affi- 
davits which would not be admissible under the normal rules of evi- 
dence, there was nothing in the Regulations which says that an affi- 
davit which also includes a statement from a third party may be 
introduced. The Judge Advocate, in summing up the discussion on 
this point, said that it was quite clear that in a Court which was bound 
by the ordinary English law this evidence could not be admitted; but 
for convenience, and in view of the practical difficulties of obtaining 
evidence in cases such as this, the Court was granted a discretion to 
accept statements of this kind if it was so disposed. The only ques- 
tion was whether in the exercise of its discretion the Court thought it 
right to receive this statement. The Court decided to admit the 
statement. 
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Lieutenant Eck, Ensign Hoffmann, and Dr. Weisspfennig were sentenced 
to be shot, Lieutenant Lenz was condemned to life imprisonment, and Cor- 
poral Schwender to 15 years. The death sentences were executed at Ham- 
burg on 30 November 1945. 


Reprisals against American ‘‘Saboteurs’’ in Italy 


Case No. 2 reports the trial in October 1945 of General Anton Dostler 
in Rome, Italy, by a United States Military Commission. Dostler, the 
commander of the 75th German Army Corps, was charged with having 
ordered the shooting, without trial, of two United States Army officers and 
thirteen enlisted men. The essential facts, comparable to those of the 
saboteurs who came into the United States in 1942, follow. In March 
1944, when the front lines in Italy were at Cassino and at the Anzio beach- 
head, two officers and thirteen men disembarked on the Italian coast 250 
miles north of that front. Each of the men had an Italian background. 
They came from a company recruited in the United States to work behind 
the lines. It does not appear whether they were members of the OSS. 
Their aim was to demolish the mainline railroad tunnel between La 
Spezia and Genoa. 

The group was captured by Italian and German soldiers. Taken to 
La Spezia and interrogated by two German Naval intelligence officers, one 
of the American officers revealed the story of the mission. The capture 
came to the attention of Dostler. Despite two attempts by subordinate 
German officers by telephone to change his decision, Dostler ordered the 
captured Americans to be shot immediately, and the Americans were ac- 
cordingly executed without trial on 25 March 1944. 

Jurisdiction. The Dostler case was completed two months before the 
decision of the United States Military Commission in the Yamashita case.* 
A plea to the jurisdiction of the Commission is worth noting, though the 
answer had been familiar to the military lawyer for some time. The same 
question was later presented to and decided by the United States Supreme 
Court in Ex parte Yamashita*® Article 63 of the 1929 Geneva Convention 
on Prisoners of War provides that a ‘‘sentence may be pronounced against 
a prisoner of war only by the same courts and according to the same pro- 
cedure as in the case of persons belonging to the armed forces of the 
detaining Power.’’* It followed, the Defense contended, that the only 
proper method to try Dostler would be by a United States court martial. 
The Prosecution responded that the relevant provisions of the Geneva 
Convention pertained only to offenses committed by a prisoner of war 
after capture, not to offenses committed against the law of nations prior 


6 Data as to time of trial and decision, taken from Ex parte Yamashita (1946), 327 
747 Stat. 2021, 2052; 4 Malloy 5224, 5240. 
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to becoming a prisoner of war. The Prosecution might have added that 
under Article 1 of the Geneva Convention only individuals who have con- 
ducted their operations in accordance with the laws and customs of war 
have the rights of prisoners of war under that treaty. War criminals have 
not so conducted themselves. 

Reprisals. It may be noted that before the coming into force of the 
Geneva Prisoners of War Convention in 1929 reprisals were permitted 
against any or all classes of prisoners of war. Article 2 of this Convention 
changed the old law only with respect to certain types of prisoners of war. 
Individuals who are ‘‘prisoners of war’’ in the sense in which that term 
is used in the 1929 Convention are defined in Article 1 as those individuals 
who are commanded by a person responsible for his subordinates, who 
have a fixed distinctive emblem recognizable at a distance, who carry their 
arms openly, and who conduct their operations in accordance with the 
laws and customs of war—conditions which the reader will recognize as 
being identical with the substance of Article 1 of the 1907 Hague Regula- 
tions. The effect of Articles 1 and 2 of the Geneva Convention is to pro- 
hibit ‘‘measures of reprisal’’ against ‘‘ prisoners of war’’ who can qualify 
under the conditions of Article 1. The basis of the charge against Dostler 
was that he ordered the group to be shot ‘‘summarily,’’ without trial. If 
these Americans wore no fixed distinctive emblems recognizable at a dis- 
tance, if they did not carry their arms openly, if they did not conduct 
their operations in accordance with the laws and customs of war, then the 
captor need not have treated them in accordance with the Geneva Conven- 
tion, and they might have become, under proper conditions, the subject of 
reprisals. The statement of the charge against Dostler, as reported, does 
not assert that the Americans were in uniform or that they otherwise com- 
plied with Article 1 of the Hague Regulations. Although there are four 
paragraphs under the heading, ‘‘The Evidence,’’ the Law Reports say 
nothing about the other conditions and leave to wishful inference the all- 
important question whether the group was in uniform, and so on. The 
Prosecution took the position that since those killed had been United States 
soldiers ‘‘dressed as such and engaged on a genuine military mission,’’ 
they were entitled to be treated as prisoners of war. ‘‘Their execution 
without trial, therefore, was contrary to the Hague Convention of 1907 
and to a rule of customary International Law at least 500 or 600 years 
old.’? The reference here to dress and mission is not set out in the Reports 
as a finding of fact, but as prosecutional ‘‘argument.’’ 

One of the witnesses for the Prosecution was a United States captain 
who had directed the operation from headquarters. He testified ‘‘that 
the fifteen soldiers had been bona fide members of the United States forces; 
he also bore witness as to the nature of the mission on which they were sent, 
and as to the clothing and equipment which they wore.’’ The Report 
does not state what he said about this. Prosecution witnesses include an 
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Italian employee of the Todt Organization and two German Naval intelli- 
gence officers. The Report says that they ‘‘gave further evidence re- 
garding the deceased’s clothing’’ but does not say what the nature of that 
evidence was. What gives one pause is the position of the Defense—that 
to be accorded the rights of a prisoner of war under the Geneva Convention 
it was necessary for the captured individual to have a fixed and distinctive 
emblem recognizable at a distance. ‘‘The submission of the Defence,’’ 
says the Law Reports, ‘‘was that the American soldiers had worn no such 
distinctive emblem and that their mission had been undertaken for the 
purpose of sabotage to be accomplished by stealth and without engaging 
the enemy.’’ ™ 

It does not follow that the wearing of civilian clothes permits ordering 
summary shooting without a trial. Defense counsel ‘‘admitted that they 
were entitled to a lawful trial even if they were treated as spies.’’ But 
this is not the essential point in this ease for reasons which follow. 

Reprisals and Superior Orders. The basis of Dostler’s plea of superior 
orders was founded on a ‘‘very high’’ and an ‘‘extremely secret’’ reprisal 
order which had been issued directly from Hitler. It was dated 18 
October 1942 and the text as reproduced in the Law Reports is set out in 
the footnote.* As background the Defense established that in 1933 all 
officers of the German Army had been required to take a special oath of 
obedience to Hitler. Dostler testified that under this oath he understood it 


7aIn view of the indefiniteness of the Law Reports on this matter, and on the as- 
sumption that the original record of the trial would now be in the Office of the Judge 
Advocate General of the Army of the United States, the present writer wrote the 
latter asking whether or not the record of the trial showed a finding of fact by the 
court that the American soldiers were in uniform, and if so what that finding was. 
The Judge Advocate General, Major General Thomas H. Green, replied as follows: 
‘¢The record shows that the court made a finding only as to the general issue—the 
guilt of the accused. There is, however, uncontradicted testimony that, at the time 
of their landing on Italian soil, the members of the group were dressed ‘in the field 
uniform of the Army of the United States.’ There is testimony that they were 
similarly dressed at the time of their capture. The metal insignia of the two officers 
in the group had been removed because of the possibility that these items would re- 
flect light or might cause unnecessary noise.’’ 

8 The text of the Fiihrerbefehl of 18 October 1942, as produced in the trial is as 
follows: 


1. Recently our adversaries have employed methods of warfare contrary to the 
provisions of the Geneva Convention. The attitude of the so-called commandos, who 
are recruited in part among common criminals released from prison, is particularly 
brutal and underhanded. From captured documents it has been learned that they have 
orders not only to bind prisoners but to kill them without hesitation should they be- 
eome an encumbrance or constitute an obstacle to the completion of their mission. 
Finally, we have captured orders which advocate putting prisoners to death as a matter 


of principle. 
2. For this reason, an addition to the communiqué of the Wehrmacht of 7th October, 
1942, is announced; that, in the future, Germany will resort to the same methods in 
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to be mandatory upon him to obey all the Fiihrer’s orders. General von 
Saenger pointed out that German officers could not resign from the German 
Army during time of war, and testified that when the Fiihrer issued orders 
which ‘‘interfered with international law,’’ the officers at the front who had 
to carry them out were convinced that Hitler would advise the enemy gov- 
ernments and that, in this way, the German field officers would not be 
‘‘responsible for crimes committed’’ in carrying out such orders. 

In the case of these captured Americans, Dostler apparently consulted 
his staff. To them it ‘‘appeared without doubt that the operation came 
under the Fiihrerbefehl.’’ Accordingly Dostler ordered that they be shot 
forthwith. Acts of legitimate reprisals are not war crimes. Query 
whether or not past commando practice would justify such reprisals and 
whether this operation was more like a cavalry raid or secret sabotage 
activity. ‘‘Defense Counsel quoted a statement from Oppenheim-Lauter- 
pacht, International Law, 6th edition, Volume 2, page 453, to the effect 
that an act otherwise amounting to a war crime might have been executed 
in obedience to orders conceived as a measure of reprisals, and that a 
Court was bound to take into consideration such a circumstance,’’ and he 
‘invoked the text of the Fiihrerbefehl which in its first sentence itself 
refers to the Geneva Convention and represents itself as a reprisal order 
made in view of the alleged illegal methods of warfare employed by the 
Allies. Counsel claimed that retaliation was recognized by the Geneva 
Convention as lawful, that the Fiihrerbefehl stated the basis on which it 


rested and that the accused therefore had a perfect right to believe that 
the order, as a reprisal order, was legitimate.’’ 


regard to these groups of British saboteurs and their accomplices—that is to say 
that German troops will exterminate them without mercy wherever they find them. 

3. Therefore, I command that: Henceforth all enemy troops encountered by German 
troops during so-called commando operations, in Europe or in Africa, though they 
appear to be soldiers in uniform or demolition groups, armed or unarmed, are to be 
exterminated to the last man, either in combat or in pursuit. It matters not in the 
least whether they have been landed by ships or planes or dropped by parachute. If 
such men appear to be about to surrender, no quarter should be given them on general 
principle. A detailed report on this point is to be addressed in each case to the OKW 
for inclusion in the Wehrmacht communiqué. 

4. If members of such commando units, acting as agents, saboteurs, etc., fall into the 
hands of the Wehrmacht through different channels (for example, through the police 
in occupied territories), they are to be handed over to the Sicherheitsdienst without 
delay. It is formally forbidden to keep them, even temporarily, under military super- 
vision (for example, in P/W camps, etc.). 

5. These provisions do not apply to enemy soldiers who surrender or are captured 
in actual combat within the limits of normal combat activities (offensives, large-scale 
air or seaborne landings). Nor do they apply to enemy troops captured during naval 
engagements, nor to aviators who have baled out to save lives, during aerial combat. 

6. I will summon before the tribunal of war all leaders and officers who fail to carry 
out these instructions—either by failure to inform their men or by their disobedience 
of this order in action. (Pp. 33-34.) 
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Perhaps the most solid prosecutional basis was the argument that the 
situation did not in fact come within the terms of the Fiihrerbefehl. In 
paragraphs 3 and 4 of that document ® it was directed that commandos 
should be annihilated ‘‘in combat or in pursuit,’’ but that if, through other 
channels, they came into the hands of the Wehrmacht (as they did in 
this instance), they should be handed over to the SS. These Americans, 
as the prosecution pointed out, had been killed neither in combat nor in 
pursuit, nor had they been handed over to the SS. 

The Commission found General Dostler guilty ; sentenced him to be shot 
to death ‘‘by musketry.’’® The Report states that the sentence was ap- 
proved and confirmed and carried into execution. 


The Dutch Underground 


Case No. 3 arose from a familiar situation. In 1944, after baling out 
of a burning airplane over Holland, Gerald Hood, a British pilot, obtained 
a civilian overcoat and trousers from a farmer and hid his uniform and 
parachute. Later (August 1944) a member of the Dutch underground 
brought Hood to a house occupied by a Mrs. van der Wal. Her son Bote 
was hiding from the Germans there to avoid compulsory labor in Germany. 
During the night of 13-14 March 1945 Dutch Nazi police, accompanied 
by SS men, came to the house searching for Bote. They found Bote 
and Hood and took both to the Almelo prison, where they were interrogated 
by the defendant Sandrock. 

Later SS Lieutenant Hardegen told Sandrock that Hood and Bote had 
been condemned to death and ordered Sandrock to detail men to accompany 
him (Sandrock) and Hood to the outskirts of Almelo where Hood was to 
be shot. Thereafter Sandrock gave such orders to the defendants Schwein- 
berger and Hegemann. Sandrock told Hood before he was shot that he had 
been condemned to death. From about one yard behind, Schweinberger 
shot Hood at the base -f the skull. Sandrock dug the grave, Schwein- 
berger stole Hood’s wrist watch, and Hegemann prevented anyone from 
approaching and helped carry Hood to the grave. A few days later Bote 
was killed under the same circumstances except that the defendant 
Wiegner took Hegemann’s place. 

The British Military Court sat in Almelo, Holland. There was an 
agreement with the Dutch Government in covering this. Defense counsel 
asserted that if a trial had taken place and a death sentence given, it 
would not have been illegal to have carried it out. The defense argued 
also that under the circumstances the defendants were under the ‘‘superior 
force’’ of the SS and that in the light of the power of the SS it was enough 


® This phrase is a vestige of military law from the days when such firearms were 
used. Traditionally it was a more honorable death than hanging. The phrase still 
appears in the United States Articles of War. 
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to be told by Hardegen that they had been tried and sentenced to death— 
Hood as a spy and Bote as a war traitor for having harbored a spy. 

The prosecution took the position that as a matter of fact neither Hood 
nor van der Wal was ever tried. It insisted that a 


court must exercise its ordinary common sense as to whether any of 
the accused even believed that such a trial could have taken place 
when they saw that first Hood and then van der Wal were left sitting 
in an office for several hours under no escort except such guard as 
was afforded by various personnel of the Dienstelle [headquarters | 
coming in and out in the course of their various duties. 


In summing up, the British Judge Advocate advising the tribunal said 
that if the court believed the situation to be such that a reasonable man 
might have believed that Hood ‘‘had been tried according to law, and that 
they [the defendants] were carrying out a proper judicial legal [sic] execu- 
tion, then it would be open to the court to acquit the accused.’’ The Notes 
state that ‘‘the verdict of the Military Court shows that the Court found 
as a fact that the accused had reason to believe neither that the victims 
had been legally tried and sentenced nor that the accused were carrying out 
a legitimate sentence.’’ 

With regard to superior orders, the prosecution quoted an interesting 
and significant statement from an article by Dr. Goebbels, stated to have 
been published in a German newspaper on 28 May 1944. 


No international law of warfare is in existence which provides that 
a soldier who has commited a mean crime can escape punishment by 
pleading as his defence that he followed the commands of his superiors. 
This holds particularly true if those commands are contrary to all 


human ethics and opposed to the well-established international usage 
of warfare. 


Sandrock and Schweinberger were sentenced to be hanged; Hegemann 


and Wiegner to 15 years imprisonment. The death sentences were executed 
13 December 1945. 


Insane Asylum Murders 


Case No. 4 records the gruesome story of the trial of the administrative 
head, Alfons Klein, and six members of the staff of a German sanitorium 
by a United States military commission at Wiesbaden, Germany, in Oc- 
tober 1945. The setting of this especially frightful case is a small state 
sanitorium (called Hadamar), which had been operating in the town of 
Hadamar, Germany, for many years, specializing in the care of the 
mentally ill. 

Supposedly pursuant to a Nazi law, between 1941 and 1944 at least 
10,000 Germans, allegedly mentally ill, were admitted to Hadamar and 
put to death, mostly by poisonous medications or injections. In 1944 
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Klein was informed by two Gauleiter that some incurable tubercular 
laborers would arrive at Hadamar. Later he was directed to kill them 
under the same law and in the same way in which he had disposed of 
German insane persons. From June 1944 to March 1945 over 400 Polish 
and Russian men, women, and children were sent to Hadamar from various 
institutions and camps in Germany, or German-occupied territory. Ree- 
ords were made of their names, sex, nationality, and death. Before arrival 
the victims had been told that they had tuberculosis. After arrival the 
Poles and Russians were neither examined nor treated for tuberculosis. 
Indeed Hadamar had none of the usual facilities for treating this disease 
and the only doctor there was a psychiatrist. An autopsy ‘‘of the bodies of 
six of the Poles and Russians showed that at least one of the victims had 
not suffered from tuberculosis and that in none of them was the disease 
in such an advanced state that death therefrom was reasonably to be ex- 
pected within a short period of time.’’ 

Assurances were given that they were being treated for the disease 
from which they allegedly suffered or ‘‘that they were being inoculated 
against communicable diseases,’’ and they submitted to hypodermic in- 
jections of morphine or scopolamine, or derivatives thereof, or to oral doses 
of veronal or chloral. After these injections or medications, only pre- 
functory examinations were made by hospital personnel ‘‘to determine 
whether the victims were in fact dead,’’ before burial in mass graves in 
the institution’s cemetery. That they died as a result of overdoses of 
narcotics and within a few days after arrival was not shown on the hos- 
pital records. The records of the deaths were always falsified as to dates 
and causes. With the exception of one woman who escaped all the 
Poles and Russians were killed by these methods within a day or two of 


arrival.’° 


10 Other interesting facts appear in the following news item pubished at the time 
of the discovery of the operations of the institution. The following Associated Press 
item appeared in the Washington (D. C.) Post of 10 April 1945: ‘‘ With the United 
States First Army in Germany, April 9 (AP).—A Nazi ‘murder asylum’ in which 
20,000 political prisoners, Jews and slave laborers are estimated to have been put to 
death, has been uncovered by First Army troops. The murder factory was hidden in an 
insane asylum at Hadamar, near Limburg. German civil authorities themselves esti- 
mate that 15,000 victims were gassed and cremated and another 5000 killed by drugs 
and poison and buried in communal graves near the asylum. Those imprisoned for 
political reasons and foreign slave laborers who became too weak to work were put to 
death under the guise of ‘mercy killings’ after being systematically starved until 
doctors diagnosed them ‘as hopelessly ill.’ The establishment was operated under 
direct orders from Berlin, it was said, and at least 15,000 men, women and children 
were gassed and cremated by specially selected SS guards. After residents of Hadamar 
repeatedly complained of the stench of burning bodies and gas, and the Bishop of 
Muenster had written a protesting letter, the Nazis switched from gas to hypodermic 
injections and from cremation to mass burial to do away with the last 5000 ‘euthenasia’ 
eases. Three Germans who ran the asylum—a 70-year-old doctor, a 45-year-old chief 
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It was established that ‘‘the cause of death was the injection of excessive 
doses of narcotic drugs which are not specifics for treatment of respiratory 
diseases.’? Though he never saw the law which was purported to have 
ordered the deaths, Klein gave the orders for the injections. 

The Trial. The charge was ‘‘violation of international law,’’ in that 
‘‘Alfons Klein, Adolf Wahlmann, Heinrich Ruoff, Karl Willig, Adolf 
Merkle, Irmgard Huber, and Philipp Blum, acting jointly and in pur- 
suance of a common intent, and acting for and on behalf of the then 
German Reich, did, from on or about 1 July 1944 to on or about 1 April 
1945, at Hadamar, Germany, willfully, deliberately, and wrongfully, aid, 
abet, and participate in the killing of human beings of Polish and Russian 
nationality, their exact names and number being unknown but aggregating 
in excess of 400, and who were then and there confined by the then German 
Reich as an exercise of belligerent control.’’ 

The defenses were (a) that these individuals were incurably ill from 
tuberculosis; (b) that the defendants acted pursuant to a Nazi decree 
requiring that incurables should be put to death; (c) that they acted 
under the orders of a Gauleiter; and (d) that if they had refused to carry 
out the orders, they themselves would become concentration camp victims.” 


woman’s nurse and a middle-aged chief warden—were arrested. (The German physician 
and his nurse, said the United Press, admitted they killed the victims by injecting a 
powerful poison directly into their hearts. ‘The Gestapo ordered their deaths,’ the 
physician said. ‘They said the people were mentally ill.’ Death books were found 
hidden in the wine cellar. ‘Profession uuknown. Nationality unknown,’ is written 
after each name.) Terror was added to “he macabre place by 300 crazed inmates who 
were allowed to run free in the awesome underground dungeons. ‘Nobody would 
believe it,’ said one investigator. ‘It had underground chambers with dripping water, 
bats flying around and little crazy men jumping out at you at every step. ... The di- 
rector was a big tall Nazi surgeon, about 70 years old, a graduate of Heidelberg with 
sabre scars on his face. I never saw a tougher looking man in my life. The chief 
nurse—her job was to put the death needle into women patients—was about 6 feet tall 
and built like a football player. She was as ugly as a witch. The head keeper showed 
us 481 graves in the cemetery. There were three fresh, empty graves and when we 
asked him about them he said, ‘‘we always keep three graves ahead.’’?’ When we first 
walked through, the insane inmates, laughing and screaming, followed us around in 
packs. There were dwarfs and stupid giants, but all seemed harmless. After their 
10,000th killing, the SS men had a drinking orgy. They cleaned out the skulls of 
of some of their victims and used them as drinking cups.’ The officer said some of the 
victims were ‘young children who were half Jews.’ The director carried out to the 
letter the legal principles set down by the Nazi euthanasia law that the victims be 
diagnosed by a reputable physician as ‘incurably ill.’ Under the Nazi Party starva- 
tion technique this only required the interval of time necessary for the ailing workers 
to break down from lack of food. Confronted by the testimony on the operations of his 
‘murder factory,’ the surgeon only replied: ‘I have always been a doctor of honor.’ ’’ 

11 Though the United Nations War Crimes Commission Report does not refer to it, 
an amusing footnote on this case, which is apparently factually accurate, appeared in 
The New Yorker: ‘*In Wiesbaden, the other day, seven Germans went on trial for the 
wholesale murder of some slave workers—Poles and Russians, mostly, who had been put 
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In his closing statement Klein said that the killing of the Poles and 

Russians could not be considered ‘‘violations of international law,’’ be- 

cause it would have been cruel to have ‘‘let them live longer.’’ 
Jurisdiction. In the official commentary on the case the following 


statement is made: 


It was established in the proceedings that the victims were Polish 
and Soviet nationals, but nothing was said as to whether they had been 
inhabitants of German-occupied Soviet and Polish territory, de- 
ported for labour into Germany. The Military Commission was, of 
course, in a position to take judicial notice of the fact hundreds of 
thousands of Soviet and Polish citizens from occupied territory had 
been compulsorily deported to Germany for work. This being so, 
it was obvious that this was a war measure and the murdering of 
these deported alien nationals a war crime. 


Because of notions of territorial jurisdiction, it is thought by some in- 
dividuals that, although a State may punish war criminals for offenses 
committed against its own armed forces during military operations, it may 
not punish an offender when the victim of a criminal act was not a member 
of its forces, if the crime was committed in a place over which, at the time 
of the act, the punishing State did not have that solidified de facto control 
akin to sovereignty which is denominated as military occupation—that is, 
in terms of Article 42 of the 1907 Hague Regulations, the degree of control 
which exists when the authority of the hostile army has actually been 
established and can be exercised. No United States national was among 
those killed at Hadamar, and when the crimes took place the territory was 
not under United States control. To the issue of the competency of the 
Commission in view of these facts, the Commission held that it had juris- 


diction. The Notes on the Case state in this connection: 


The following reasons sustaining the Commission’s jurisdiction can be 
adduced: (a) the general doctrine recently expounded and called 
‘‘yniversality of jurisdiction over war crimes,’’?* which has the sup- 


to death for reasons which suited Germany at that particular moment. The trial was 
conducted by United States officers. According to an account we read of it in the 
[New York] Times, the defense attorney, an American captain, challenged the legal 
basis of the trial and quoted The New Yorker to support his argument.’’ (The New 
Yorker, 20 Oct. 1945, p. 19.) 

12 This reference is to the doctrine expounded by the present writer. It was put 
forward first in the form of a memorandum made available to the United Nations 
War Crimes Commission in the autumn of 1944. At the suggestion and with the 
personal encouragement of Sir Cecil Hurst, then Chairman of the United Nations War 
Crimes Commission, that paper was expanded in London and Washington during the 
winter of 1944-1945. The following spring the ribbon copy of this larger paper was 
turned over to Mr. Justice Jackson’s staff, and a carbon copy used for its publication 
in the June issue of the California Law Review—‘‘ Universality of Jurisdiction Over 
War Crimes,’’ 33 Calif. L. Rev. 177-218 (1945). The doctrine set forth may be sum- 
marized by the following excerpts: ‘‘This paper is concerned with the question whether, 
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port of the United Nations War Crimes Commission and according to 
which every independent State, has, under International Law, juris- 
diction to punish not only pirates but also war criminals in its custody, 
regardless of the nationality of the victim or of the place where the 
offence was committed, particularly where, for some reason, the crimi- 
nal would otherwise go unpunished. . . .® 


Sentences. All seven defendants were found guilty. Director Klein 
and male nurses Ruoff and Willig were sentenced to be hanged, Dr. Wahl- 
mann to life imprisonment. Merkle, Blum, and the chief female nurse, 


Huber, received prison sentences, respectively, for 35, 30, and 25 years. 
All sentences were put into execution. 


Variations on Scapa Flow 


The fifth case arose out of the scuttling of German U-boats in violation 
of the Instrument of Surrender of 4 May 1945. It was agreed in that 
document that all German vessels would be handed over to the British 
Command, and that hostilities were to cease on land, sea, and in the air on 
5 May 1945. Shortly after the German High Command had signed this 
document, early on 5 May, a secret order was issued by the German Naval 
Command using the code word ‘‘Rainbow’’ which meant to scuttle all 
U-boats. The order was cancelled later that morning. Despite this can- 
cellation there was much discussion in German submarine circles as to 
whether or not the latest type U-boats should be scuttled. The next night 


under international law, a belligerent State has jurisdiction to punish an enemy war 
criminal in its custody when the victim of the war crime was a national of another 
State and the offense took place outside of territory under control of the punishing 
State. ... The origin of jurisdiction over the war criminal must be sought in the 
ancient practice of brigandage, in its relations to military operations and occupation 
... brigands have been classed with pirates from at least the sixteenth century... . 
The legal consequences of acts of brigandage and of piracy, so far as concerns juris- 
diction, were the same. ... In both situations there is, broadly speaking, a lack of 
any adequate judicial system operating on the spot where the crime takes place—in 
the case of piracy it is because the acts are on the high seas and in the case of war 
crimes because of a chaotic condition or irresponsible leadership in time of war... . 
It is clear that, under international law, every independent State has jurisdiction to 
punish war criminals in its custody regardless of the nationality of the victim, the time 
it entered the war, or the place where the offense was committed.’’ 

For uses of this paper in connection with Nuremberg, see Dept. of State Bulletin, 
June 10, 1945, pp. 1071 at 1075, and ‘‘Trial of War Criminals’’ (Dept. of State 
Publication No. 2420, pp. 6, 7, 8). 

18P, 53. Similar jurisdictional questions were involved in three other cases re- 
ported in the Law Reports: Almelo (p. 42), Peleus (p. 13), and Zyklon B (p. 103). 
The relevant Notes on the Cases contain similar comments; e.g., on the Zyklon B case, 
the language is: ‘‘(a) the general doctrine called Universality of Jurisdiction over 
War Crimes, under which every independent State has in International Law jurisdiction 
to punish pirates and war criminals in its custody regardless of the nationality of the 
victim or the place where the offence was committed .. .’’ (p. 103). 
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the defendant, Lieutenant Gerhard Grumpelt (with one Lorenz, an Ober- 
maschinist), went aboard and scuttled two of the newest type of U-boats. 
He did it, he said, in order to deprive the Allies of new information con- 
cerning the use of the very latest type. 

The Prosecution argued that it was a war crime for a member of the 
armed forces of the vanquished nation to break the terms of a surrender 
or armistice. Defense counsel argued that, having received the code order, 
Grumpelt had a clear duty to scuttle the boats. While not disputing that 
the scuttling was a violation of law, the defense counsel asserted that the 
prosecution had not met the burden of proving that Grumpelt, when 
scuttling the boats, knew either of the ‘‘cease fire’’ order or of the terms of 
surrender. This question of knowledge was the essential factual issue of 
the case. 

Grumpelt was found guilty. His seven-year sentence was reduced to 
five years by the confirming authority. 


Japanese Murder of American Fliers 


Case No. 6 describes the trial of five Japanese naval officers ranging from 
a Rear Admiral to a Warrant Officer. In February 1944, three American 
airmen were forced to land near Jaluit Atoll in the Marshall Islands. 
They were captured and taken to Emidj Island, a Japanese naval head- 
quarters which was under the command of a Rear Admiral Masuda. 
Pursuant to Masuda’s order the airmen were shot without trial. The de- 
fendants, other than Masuda, were involved in carrying out the order. 
Late in 1945, after the United States had captured the area, the United 
States naval commander of the Marshalls-Gilberts Area ordered the setting 
up of a Military Commission for the trial of war crimes at the United 
States Naval Air Base at Kwajalein Island. The five Japanese officers 
were charged with murder. The specification is interesting from several 
points of view. It runs that the defendants 


did, on or about 10th March, 1944, on the Island of Aineman, Jaluit 
Atoll, Marshall Islands, at a time when a state of war existed between 
the United States of America and the Japanese Empire, wilfully, 
feloniously, with malice aforethought, without justifiable cause, and 
without trial or other due process, assault and kill, by shooting and 
stabbing to death, three American fliers, then and there attached to the 
armed forces of the United States of America, and then and there cap- 
tured and unarmed prisoners of war in the custody of the said accused, 
all in violation of the dignity of the United States of America, the 
international rules of warfare and the moral standards of civilized 


society.'* 


14 As originally drawn, the specification contained the word ‘‘unlawfully’’ instead 
of ‘‘wilfully.’’ 
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Objection was made to the phrase ‘‘moral standards of civilized society.’’ 
It was asserted to be non-legal and improper. The objection was over- 
ruled. 

The prosecution relied upon Article 2 of the 1929 Geneva Prisoners of 
War Convention ** and on Article 23 (ce) of the 1907 Hague Convention, 
which provides: ‘‘It is especially [notamment] forbidden... to kill or 
wound an enemy who, having laid down his arms, or having no longer 
means of defense, has surrendered at discretion.”’ 

Superior Orders: Important Variation. There is in this case an inter- 
esting and perhaps noteworthy variation of the familiar defense of su- 
perior orders. One of the defense counsel was a Lieutenant Commander 
in the Japanese Navy. Apparently because there was no exception in 
Japanese military law permitting disobedience of illegal orders, defense 
counsel asserted that the Japanese forces were exceptional among the 
world’s armed forces. Testifying concerning the absolute discipline and 
obedience which was required of the Japanese soldier, he quoted an Im- 
perial Rescript which, as translated, ran: ‘‘Subordinates should have the 
idea that the orders from their superiors are nothing but the orders per- 
sonally from His Majesty the Emperor.’’ Accordingly, he asserted that it 
was improper to apply ‘‘the liberal and individualistic ideas which rule 
usual societies unmodified to [sic] this totalistic and absolutistic military 
society.’’ Here the Japanese Imperial Rescript was in conflict with the 
international rule. The international law was applied. This decision is 
perhaps the most recent case in which national law has been held subordi- 
nate to international. 

A possible mitigating factor in this case arises from the fact that, even 
though the executioners were very junior officers, they requested to be 
relieved of the task, whereupon Masuda himself, a man of strong will, 
again emphatically ordered them to do so. Three of the accused were 
found guilty and sentenced to be hanged. The fourth was sentenced to 
ten years’ imprisonment. Masuda was not among those sentenced, his case 
having been dropped. Confessing that he had ordered the killing of the 
airmen, Masuda had committed suicide before the trial. 


German Shooting of Prisoners of War 


As its legal basis is the same as that found in several other cases re- 
ported, the seventh case can be disposed of summarily. It reports the trial 
of Master Sergeant Karl Amberger. During a bombing of an air field 
near Dreierwalde, Germany, on 21 March 1945, five allied airmen, obliged 
to bale out, were captured. Late the next day Sergeant Amberger and two 
other German N.C.O.’s marched the fliers away from the airport. After 
traveling about a mile and a half, the detachment left the road and fol- 


15 For text see below, text related to footnote 16. 
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lowed a path leading to a wooded area. Suddenly and wholly unprovoked, 
all members of the escort opened fire upon and killed all the prisoners of 
war except one, an Australian Flight-Lieutenant named Berick. Berick, 
though wounded, managed to escape. The evidence established that the 
airmen had made no attempt to escape before the shooting. Amberger 
was sentenced to be hanged. The sentence was executed on 15 May 1946. 


Lynching of Prisoners of War 


Case No. 8 reports the trial of five German civilians and two members 
of the German armed forces for the lynching of British aviators in the city 
of Essen. The provisions of Article 2 of the Geneva Prisoners of War 
Convention of 1929 may helpfully be noted before setting forth the facts: 


Prisoners of war are in the power of the hostile Power, but not of 
the individuals or corps who have captured them. They must at all 
times be humanely treated and protected, particularly against acts of 
violence, insults and public curiosity. Measures of reprisals against 
them are prohibited.*® 


Three captured British airmen had been delivered to a military unit com- 
manded by Captain Erich Heyer. As a sort of public proclamation, given 
in front of the barracks where a crowd had assembled, Heyer in a loud 
voice announced that he was turning over the airmen to an NCO and a 
private with instructions to escort them through the streets ‘‘to the nearest 
Luftwaffe unit for interrogation.’’ There was some testimony from Ger- 
man witnesses that Heyer had also said that the airmen ought to be shot. 
Be that as it may, it was established that Heyer gave the escorting enlisted 
men a secret order not to interfere with the crowd in any way if any of its 
members molested the prisoners. The escort marched the prisoners along 
one of the principal streets. The crowd grew. Members of it started hit- 
ting the prisoners, throwing stones at them, and so on. A shot wounded 
one of the fliers in the head. Upon reaching a bridge, the airmen were 
thrown off, one being killed in the fall. The others thereafter were killed 
by members of the crowd through shooting, beating, or kicking. 

The prosecutor, with commendable fairness, reminded the tribunal that 
“*if it was not satisfied beyond a reasonable doubt that he [Heyer] had 
incited the crowd to lynch these airmen, he was then entitled to acquittal.’’ 
He added, however, that ‘‘if the Court was satisfied that he [Heyer] did 
in fact say these people were to be shot, and did in fact incite the crowd to 
kill the airmen, then, in the submission of the Prosecution, he was guilty.”’ 
On the assumption that the evidence established his guilt, the prosecutor 
pointed the Court to the British rule that an instigator may be a principal 
though not present at the time the crime is committed. He argued that, 


1647 Stat. 2021, 2031; 4 Malloy 5224, 5229. 
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though Heyer struck no blow, he was as responsible, ‘‘if not more respon- 
sible, for the deaths of the three men as anyone else concerned.’’ With 
regard to Private Koenen who was a member of the escort, the Prosecutor 
took the position that, ‘‘as the representative of the Power which had taken 
the airmen prisoners, [he] had the duty not only to prevent them from 
escaping but also of seeing that they were not molested.’’ He could not 
merely stand by as he did, even though ordered to do so, without being 
‘‘eoneerned in the killing.’’ The position of the Prosecution was that 
every individual who ‘‘voluntarily took aggressive action’’ against any 
one of the airmen was ‘‘criminally responsible for the deaths of the three 
men.’’ 

Of the five civilian defendants, the guilt of two was not established be- 
yond a reasonable doubt. Accordingly, they were acquitted. All mem- 
bers of the crowd convicted had ‘‘taken part in the ill-treatment.’’ One 
civilian was sentenced to hang, another to imprisonment for life, and a 
third to ten years’ imprisonment. Heyer was sentenced to be hanged, and 
was hanged on 8 March 1946. Koenen was sentenced to five years’ im- 
prisonment. The shortness of this sentence was presumably due partly to 
Heyer’s order to Koenen and partly to Koenen’s inferior rating. It is in- 
teresting and probably significant that neither Heyer nor Koenen set up a 
plea of superior orders. 


Poison Gas-Chamber Murders 


The last trial reported is the Zyklon B gas-chamber case, in which civilian 
officials of a firm of suppliers of poison gas were tried by a British Mili- 
tary Court in Hamburg in March 1946 on a charge that furnishing such 
gas, knowing that it was to be used to kill inmates of concentration camps, 
was a war crime. 

The firm of Tesch and Stabenow was an established distributor of cer- 
tain types of gas and disinfecting equipment. It trained and supplied 
technicians to carry out gassing operations. Before the war it carried on 
such operations as disinfecting ships in port and buildings after contagious 
diseases. A legitimate war-time use for this type of gassing developed— 
the extermination of lice. As a distributor Tesch and Stabenow had an 
exclusive selling agency east of the Elbe River for Zyklon B, a highly 
dangerous poison gas consisting of 99 per cent prussic acid. From 1941 
to 1945 this firm sold vast quantities of Zyklon B to the largest concentra- 
tion camps in Eastern Germany and occupied Poland, where extermina- 
tion of human beings on a vast scale was taking place. ‘‘Four and a half 
million were exterminated by the use of Zyklon B”’ in Poland in the Ausch- 
witz camp alone. In addition to Poles and Jews, these camps contained 
nationals from most of the occupied territories in Europe, from neutral 
countries, and even ‘‘from the United States.”’ 
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The principal officials of the firm became aware of the real purpose of 
the greatly increased quantities of Zyklon B gas being sold. On this point, 
the Report states that, in a travel report, 


Tesch recorded an interview with leading members of the Wehrmacht, 
during which he was told that the burial, after shooting, of Jews 
in increasing numbers was proving more and more unhygienic, and 
that it was proposed to kill them with prussic acid. Dr. Tesch, when 
asked for his views, had proposed to use the same method, involving 
the release of prussic acid gas in an enclosed space, as was used in 
the extermination of vermin. He undertook to train the SS men in 
this new method of killing human beings. 


The firm supplied up to nearly two tons per month to Auschwitz. 

The theory of the Prosecution’s case-in-chief was ‘‘that knowingly to 
supply a commodity to a branch of the state which was using that com- 
modity for the mass extermination of Allied civilian nationals, was a war 
crime, and that the people who did it were war criminals for putting the 
means to commit the crime into the hands of those who actually carried 
it out.’’ They were accessories before the fact of the gas-chamber 
murders. As a specific legal basis, counsel pointed to Article 46 of the 
Hague Regulations of 1907, ‘‘to which the German government and Great 
Britain were both parties.’’ Article 46 provides that ‘‘the lives of 
persons’’ and the rights and honor of the family ‘‘must be respected.’’ 2” 

Dr. Tesch, the owner, and his principal executive, one Weinbacher, were 
sentenced to death by hanging. The sentences were carried into effect. 
A third accused was acquitted apparently on the ground that he held a 
subordinate position and that there was reasonable doubt that he knowingly 
did any act as a principal or accessory. 


Conclusion 


In conclusion, a few passing observations may be made. 

1. During World War II, when thinking began about an inter-Allied 
tribunal to try Hitler, et al, there was some concern among Allied military 
law officers when researches failed to turn up a precedent where a mixed 
inter-Allied military tribunal had actually functioned.1* The following 
statement in Annex I of the Law Reports is noteworthy : 


That the appointment of Allied members of the Military Courts is 
not compulsory is strikingly demonstrated by the trial by » British 
Military Court at Singapore of W/O Tomono Shimio of the Japanese 
Army. In that case the accused was charged, found guilty and 


1736 Stat. 2277, 2295, 2306-2307; 2 Malloy 2269, 2281, 2289. 

18 The present writer has since come across an instance where such a mixed tribunal 
was used—at Archangel immediately after World War I. See Leonid I. Strakhovsky, 
Intervention at Archangel, The Story of Allied Intervention and Russian Counter- 
Revolution in North Russia, 1918-1920, Princeton, 1944, p. 46. 
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sentenced to death by hanging, by a Court consisting of British officers 
only, for having unlawfully killed American prisoners of war at 
Saigon, French Indo-China. The locus delicti commissi was French 
territory, the victims were United States nationals. 


In two of the cases in the Law Reports, the Peleus (Case No. 1) and the 
trial of the Pilot Hood murders (Case No. 3), Greek and Dutch military 
officers, respectively, served on British tribunals. 

2. Coming upon a reference to a basic document in reading the text, 
one finds the usual numerical footnote designation. In reading the rele- 
vant footnote, the reader often finds: ‘‘See Annex —, page —.’’?® Turning 
to that page, one finds only further discussion. The document is not there. 
It is to be regretted that the basic documents governing these trials, which 
are often referred to both in the body of the Reports and in the Notes, 
were not set out verbatim in an Annex. Had they been, the utility of the 
volume would have been greatly increased. Perhaps this omission will 
be corrected in subsequent volumes. 

3. Finally, it has been seen that the concern of the Law Reports is with 
violations of that part of international law known as the laws and customs 
of war. Unlike the new development at Nuremberg, those trying or de- 
ciding the cases appearing in the Law Reports did not have to concern 
themselves with such overwhelming matters as were involved in the trials 
for ‘‘planning, preparation, initiation, or waging of a war of aggression’’; 
or, for example, with the soundness of such propositions as Gillin’s, that 
a ‘‘erime’’ is ‘‘an act which is believed to be socially harmful by a group 
of people which has the power to enforce its beliefs.’’*° By sharp contrast, 
in the cases here reported precedents were available going back to ancient 
Greece and Rome. Ever since that time, contrary to popular impression, 
individuals have been held responsible for savage acts committed by them 
in the course of war. The history of war is replete with proceedings and 
precedents holding such ‘‘individuals criminally and feloniously liable for 
acts committed during the progress of armed conflict between nations.”’ 
These new Law Reports are the latest addition to a long bibliography on 
this subject. Among other contributions, the publication of the volume 
under review, to the extent it is read, will assist in dispelling misconcep- 
tions and confusions concerning the current trials of war criminals. 


19 See, for example, pages 22 and 35 of the Law Reports, note 1 in each case. 
20 Criminology and Penology (1926), p. 13. 


LIQUIDATION OF LEAGUE OF NATIONS FUNCTIONS 


By Denys P. Myers * 


Introduction 


The Board of Liquidation of the League of Nations closed its accounts as 
of July 31, 1947, completing the dissolution of the institution established 
by the Covenant which had been effect since January 10, 1920. The disso- 
lution itself—the cessation of all activities except for liquidation purposes 
—had been in effect since April 19, 1946, the day following the adjourn- 
ment of the 21st ordinary session of the Assembly. The combined dissolu- 
tion and liquidation of the League of Nations was the first instance in 
history of the complete disappearance of a major multilateral organization 
and the assumption of its essential functions by successors. An examina- 
tion of the phoenix-like process actually carried out will throw much light 
upon sundry problems of succession in the multilateral activities of states. 

The League of Nations was destined to be superseded by the United Na- 
tions from the time of the Dumbarton Oaks Conversations, August 21- 
October 7, 1944. The Conversations at Dumbarton Oaks produced a new 
set of proposals without consideration of their relation to the League of 
Nations except the understanding that the participants would study the 
problems involved in transferring functions performed by the League of 
Nations to the United Nations. 

The United Nations Conference on International Organization at San 
Francisco did not advance beyond that point, except that the Charter’s 
provisions concerning the Economic and Social Council more definitely 
embraced the full range of such activities already developed by the League 
of Nations and the added Trusteeship Council positively envisaged taking 
over and developing the mandatory functions of the old organization. The 
conference refined the Statute of the Permanent Court of International 
Justice into that of the Statute of the International Court of Justice, which 
was more closely integrated with the United Nations. The earlier Statute 
was set up by a protocol arising out of Article 14 of the Covenant of the 
League of Nations; the new one became an annex to the Charter, the Court 
was made a “‘principal organ’’ of the United Nations, but the provisions 
for its relationship to the mechanism and functioning of the new Organiza- 


* Specialist on International Organization, Legal Adviser’s Office, Department of 
State. The writer is alone responsible for the statements in this article, which is not 
prepared for or on behalf of the Department of State. 
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tion were not essentially changed. Registration and publication of treaties 
were continued. 

Of the 50 states represented at the San Francisco conference, 32 were 
members of the League of Nations,: and 12 had previously been members.’ 
Of the 6 others* only the United States might have been a League mem- 
ber. The current members of the League of Nations not represented at 
the conference were 13 in number,‘ the political status of some not being 
entirely certain. 

Everyone at San Francisco recognized that the League of Nations was 
scheduled to go out of existence with the advent of the United Nations, 
but the conference did not feel under the necessity of itself facing the 
issue. Since it included a majority of the members of the League the 
conference was in a position to make provision for the inevitable succes- 
sion along with its preparations to get the United Nations going. The 
Interim Arrangements * concluded by the Governments represented at the 
United Nations Conference on International Organization, signed and 
effective June 26, 1945, covered that ground. It established a Preparatory 
Commission of the United Nations, with an Executive Committee of 14, and 
provided : 


4. The Commission shall: 


(c) Formulate recommendations concerning the possible transfer of 
certain functions, activities, and assets of the League of Nations which 
it may be considered desirable for the new Organization to take over on 
terms to be arranged. 


The Machinery of Liquidation 


An outline of the mechanisms employed in the process of planning and 
effecting the liquidation of the League of Nations and the transfer of its 
functions, powers, activities, and assets at this point will simplify the pres- 
entation by subject and dispense with a comprehensive chronological ac- 
count of proceedings. Six main bodies dealt with the matter: 


1Argentina, Australia, Belgium, Bolivia, Canada, China, Colombia, Cuba, Czecho- 
slovakia, Denmark, Dominican Republic, Ecuador, Egypt, Ethiopia, France, Greece, 
India, Iran, Iraq, Liberia, Luxembourg, Mexico, Netherlands, New Zealand, Norway, 
Panama, Poland, Turkey, Union of South Africa, United Kingdom, Uruguay, Yugo- 
slavia. 

2 Brazil, Chile, Costa Rica, Guatemala, Haiti, Honduras, Nicaragua, Paraguay, Peru, 
El Salvador, Soviet Union, Venezuela. 

3 Byelorussia, Lebanon, Saudi Arabia, Syria, the Ukrainian Soviet Socialist Republic 
and the United States. 

‘Afghanistan, Albania, Bulgaria, Estonia, Finland, Ireland, Latvia, Lithuania, 
Poland, Portugal, Siam, Sweden, Switzerland. 

5 Executive Agreement Series No. 461. 
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Executive Committee, Preparatory Commission of the United Nations, 
London, August 16—-November 24, 1945, consisting of representatives of 
Australia, Brazil, Canada, Chile, China, Czechoslovakia, France, Iran, 
Mexico, the Netherlands, Soviet Union, United Kingdom, United States 
and Yugoslavia. Its Committee 9 prepared Chapter IX, The League of 
Nations, of the Report of the Executive Committee, in 13 meetings, August 
31—October 10, 1945. 

Preparatory Commission of the United Nations, London, November 24- 
December 24, 1945, consisting of representatives of the 51 members of the 
United Nations. Committee 7 in seven meetings, November 27—December 
17, prepared Chapter XI, the League of Nations, of the Report of the 
Preparatory Commission. A special interim Committee on Transfer of 
League of Nations Assets, consisting of representatives of Chile, China, 
France, Poland, South Africa, Soviet Union, United Kingdom and United 
States, was set up December 18 to discuss with the League of Nations 
Supervisory Commission a common plan for the transfer of the assets of 
the League of Nations; its report went to the ad hoc Committee on the 
League of Nations, General Assembly. 

General Assembly of the United Nations, first session, first part, Jan- 
uary 10-February 14, 1946, consisting of all members of the United Na- 
tions, on February 12, 1946, adopted the report of its ad hoc Committee 
on the League of Nations which sat in two meetings, January 30—February 
1, 1946. It created the Negotiating Committee on League of Nations 
Assets, consisting of representatives of Chile, China, France, Poland, South 
Africa, Soviet Union, United Kingdom and United States to confer with 
League and Swiss authorities on matters arising out of the transfers envi- 
saged in the Common Plan included in the report of the ad hoc committee 
to the General Assembly and approved by the resolution of February 12. 

Assembly of the League of Nations, 21st ordinary session, April 8-18, 
1946, consisting of representatives of 44 members, acting upon reports 
of Committees on General Questions and on Financial and Administrative 
Questions. In addition to approval of the Common Plan for the transfer 
of League of Nations assets which had been worked out by the Supervisory 
Commission with the United Nations committee, the Assembly adopted 12 
resolutions disposing of League activities. 

Board of Liquidation, League of Nations, April 23, 1946-July 31, 1947, 
consisting of nine persons, nationals of Bolivia, China, Czechoslovakia, 
France, India, Norway, South Africa, Switzerland and the United 
Kingdom. 

Secretariat of the United Nations, through which agreements, protocols 
and other arrangements for transfer of assets, activities and functions were 
concluded with the Board of Liquidation and transmitted for appropriate 
action to organs of the United Nations or specialized agencies. 
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Development of United Nations Position 


The Preparatory Commission of the United Nations, created by the 
Interim Arrangements of June 26, 1945, met on the afternoon of that very 
day to confirm the plans. Its Executive Committee, composed of repre- 
sentatives of the Governments which provided the Executive Committee 
of the San Francisco Conference, was assigned to meet before the Charter 
came into force, and it convened at London six weeks after the conference 
ended. Of its tasks the recommendations concerning taking over from 
the League of Nations appeared to be most complex. The Economic and 
Social Council would surely work extensively in the same fields that the 
League of Nations had occupied,® and the experience of the League Secre- 
tariat afforded precedents for organizing the new Secretariat. Throughout 
international relations functions, activities, powers and duties had been 
assigned to the League under several hundred multilateral and bilateral 
treaties. On the other hand, the ‘‘political’’ functions of the League— 
roughly speaking, the activities evolving from articles 8-20 of the Covenant 
—were entirely superseded by the Charter’s chapters on the Security 
Council and the General Assembly. Those activities had ceased, but the 
non-political functions which had grown up under article 23 of the Covenant 
were continuing at Geneva, London, Washington and Princeton and de- 
sirably were neither to be interrupted nor diminished. Running through 
every phase of the problem was the financial element. 

When Committee 9 of the Executive Committee of the Preparatory Com- 
mission of the United Nations met, there was considerable factual informa- 
tion available to it. The League in 1944 and 1945 had issued three publi- 
cations with a view to the transfer of its powers and duties,’ and had 


¢The Economic and Social Council of the United Nations was built upon the 
essential idea which in the last active days of the League of Nations took form in 
the Central Committee for Economic and Social Questions set up in accordance with 
the Bruce report (League of Nations, The Development of International Cooperation 
in Economie and Social Affairs; Report of the Special Committee (A.23.1939)). 
That committee aimed to consolidate and coordinate the ‘‘technical problems’? which 
the ramifying activities of the League had taken on. These so-called ‘‘economie and 
social questions’’ in the League experience embraced ‘‘economic questions—including 
inter alia, commercial, industrial and agricultural questions—financial and transport, 
demographic and emigration questions, questions of public health and hygiene, housing 
and nutrition, as well as the control of the traffic in drugs, prostitution, child welfare 
and other problems of social dangers and social well-being.’’ A Central Committee 
of 24 representatives of states designated by the League Assembly was ready to direct 
all these activities in lieu of the Council, when the League’s work was interrupted 
in 1940, 

7Powers and Duties attributed to the League of Nations by International Treaties 
(C.3.M.3.1944.V.1); List of Conventions with Indication of the Relevant Articles 
conferring Powers on the Organs of the League of Nations (C.100.M.100.1945.V.1) ; 
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continued the annual reports of the Secretary-General, the budget issues, 
the Audited Accounts and periodic reports of the Supervisory Commission. 
The United Kingdom had prepared a comprehensive study on the subject, 
and other governments had given it detailed attention.* League of Na- 
tions officials were available for consultation during the early stages of the 
United Nations deliberations in which initial plans for transfer were 
elaborated. 

Committee 9 of the Executive Committee agreed at the outset that it 
could not, under the terms of reference of the Interim Arrangements, con- 
cern itself with devising the mode of dissolving the League of Nations, 
which was a matter for the League itself. 

The task of Committee 9 of the Executive Committee was to sort out of 
the non-political and technical functions, activities and assets of the League 
of Nations those activities which the United Nations should take over, 
whether they were instituted by decisions of the League’s organs or had 
been entrusted to the League by separate treaties. Certain matters were 
eliminated from immediate consideration: refugees, international bureaus, 
the Intellectual Cooperation Organization, and special funds connected 
with the League structure. Transfers of functions, activities and assets 
were possible under either an en bloc (or in toto) formula or under a se- 
lective formula. En bloc transfer would result in the United Nations 
taking over the functions, activities, or assets from the League of Nations 
as they stood, leaving the United Nations to discontinue, modify, or liqui- 


date any part in the light of its own policies and conditions. Selective 
transfer was contemplated as authorizing the appropriate organs of the 
United Nations to choose the functions, activities and assets to be assumed, 
leaving to the League of Nations the task of liquidating anything not taken 
over. The en bloc formula prevailed and the recommendation of the 
Executive Committee, with its accompanying explanatory note, reflected 
that principle: *° 


1. That the functions, activities and assets of the League of Nations 
be transferred to the United Nations with such exceptions and qualif- 


The Committees of the League of Nations: Classified List and Essential Facts 
(C.99.M.99.1945.V.2). 

In addition the Twenty-First List of Signatures, Ratifications and Accessions in 
respect of Agreements and Conventions concluded under the Auspices of the League 
of Nations, July 10, 1944, presented a general view of the ‘‘legislative’’ work of the 
League. 

8 British, Chinese and French documents submitted to the Executive Committee are 
identified in its papers as PC/EX/LN 2, 3, 8, and 10. 

®See Henry Reiff, Transition from League of Nations to United Nations, 4-8 (De 
partment of State, Publication 2542, United States-United Nations Information Series 
No. 5). 

10 Report of the Executive Committee to the Preparatory Commission of the United 
Nations, 108. 
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cations as are made in the report referred to above, and without preju- 
dice to such action as the United Nations may subsequently take with 
the understanding that the contemplated transfer does not include the 
political functions of the League, which have in fact already ceased, 
but solely the technical and non-political functions. 


Chapter IX of the Executive Committee’s report continued in three sec- 
tions to examine the various phases of the League’s functions, activities 
and assets and sketched the position which the Preparatory Commission 
should recommend with respect to each. <A note attached to the general 
paragraph applied the reasoning of the committee to some specific prob- 
lems not positively dealt with in the body of the report: 


The Committee recommends that no political questions should be in- 
cluded in the transfer. It makes no recommendations to transfer the 
activities concerning refugees, mandates or international bureaux. 
The contemplated transfer will not include transfer of personnel. 
Transfer of assets and liabilities should imply neither profit nor loss 
for the United Nations. The problem of separating the finances of 
the International Labor Organization from those of the League is left 
for later consideration. 


The transfer of economic activities is limited to such work in this field 
as the United Nations might wish to continue; that of the health activi- 
ties will be subject to any decisions made in the future regarding a 
new health organization; and that of the social activities would take 
place with the understanding that the question as a whole will have to 
be referred to the competent organ of the United Nations. The trans- 
fer of functions arising from treaties is contemplated only as far as 
is possible and desirable. 


Committee 7 (League of Nations) of the Preparatory Commission used 
the Report of the Executive Committee as its point of departure and de- 
voted itself to formulating specific recommendations from it for the General 
Assembly. At the outset it decided to envisage the assumption of func- 
tions, powers and activities, thus implying mutuality, but not the transfer 
of assets, thus implying that the United Nations would receive what the 
League of Nations turned over. With this distinction settled, the com- 
mittee proceeded to consider the two subjects independently. 

The Soviet delegate, who had voted against recommendation 1 of the 
Executive Committee’s report (quoted above), proposed on November 28 
‘that the Economic and Social Council should consider which of its organs 
might exercise certain non-political functions formerly performed by the 
League of Nations.’’?"_ He held that no general distinction could be drawn 
between political and non-political functions and that each particular func- 
tion should be given separate, careful and concrete consideration before a 
decision of the United Nations was taken.’ Polish amendments including 

11PC/LN/4. The papers of Committee 7 bear this symbol, the records of meetings 


being published as supplements to the Journal of the Preparatory Commission. 
12 PC/LN/5. 
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‘‘activities’’ and ‘‘technical’’ functions 7* were accepted by the Soviet dele- 
gate, and a subcommittee of the delegates of Egypt, Poland, the Soviet 
Union and the United Kingdom was appointed to prepare a text. 

This drafting committee brought in a comprehensive report ** on the 
‘‘assumption of certain functions, powers and activities of the League of 
Nations,’’ which was based on the detailed conclusions of the Executive 
Committee’s report. The Executive Committee’s chosen formula of en 
bloc transfer, to which its Report contained many exceptions, was still 
further watered down in Committee 7’s report as adopted on December 18, 
1945. The survey by the Economie and Social Council was to determine 
for the decision of the General Assembly which functions and activities 
should be assumed with modifications ‘‘on or before the dissolution of the 
League’’ by the United Nations or specialized agencies; and it asked for 
continuity, after dissolution of the League, for the Economic, Financial 
and Transit Department, and the health and opium secretariats. The 
report, in addition to a recommendation concerning the transfer of the 
assets of the League, was in two sections, the first dealing with the funce- 
tions and powers belonging to the League of Nations under international 
agreements, which was a carry-over from the Executive Committee; and 
the second dealing with the non-political functions and activities other 
than those mentioned in Section 1. The report was believed to cover all 
parts of the Report by the Executive Committee, except that relating to 
loans issued with the assistance of the League, which any interested govern- 


ment could bring before the Economie and Social Council.'® 


The Common Plan 


When the Charter of the United Nations came into force on October 24, 
1945, during the session of the Executive Committee of the Preparatory 
Commission, the League of Nations was in the hands of the Acting Sec- 
retary-General,’® Sean Lester, who succeeded Joseph Avenol on August 
31, 1940, ‘‘at a time of great confusion in the affairs of the Secretariat’’ 


13 PC/LN/6, with the discussion at the fourth meeting, PC/LN/7. 

14 PC/LN/9, which was adopted December 18, 1945, as PC/12 and ‘which became 
Chapter XI of the Report of the Preparatory Commission, 116. 

15 The Executive Committee recommended that the appointment of trustees under 
the nine loan contracts made under the auspices of the League should be taken over 
by the United Nations. The Soviet and Polish delegates to Committtee 7 objected 
in the committee, and the Report dismissed the matter with the reference mentioned. 
The paragraph was omitted when the Commission’s Report was made into the report 
to the General Assembly.(A/28). See, for a review of the loans, E/49 in Economie 
and Social Council, Official Records, 2d Session, 330. 

16 The Assembly on April 18, 1946 appointed Mr. Lester Secretary-General retro- 
actively as from September 1, 1940 (Records of the .. . 21st Ordinary Session of the 
Assembly, 277). 

17 Records of the ... 21st Ordinary Session of the Assembly, 114. 
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and the Supervisory Commission. The Assembly on September 30, 1938, 
had given the Secretary-General (and the Director of the International 
Labor Office for that Organization) discretionary power, ‘‘acting with 
the approval of the Supervisory Commission,’’ to take ‘‘any exceptional ° 
administrative or financial measures or decisions which appear necessary’’ 
with ‘‘the same force and effect as if they had been taken by the As- 
sembly.’’1* In December, 1939, the Assembly added to the special pow- 
ers of the Supervisory Commission those normally exercised by the 
Council under the League’s Financial Regulations.*® The Supervisory 
Commission realized its object to ‘‘preserve intact the structure of the 
League of Nations and to provide for the continued existence of each of 
its different institutions, even if financial exigencies compel a contraction 
in the scale of operations.’’*° Carl J. Hambro (Norway) was chairman 
of the Supervisory Commission in 1939 and thereafter and had further 
authority in virtue of being president of the 20th session of the Assembly, 
which was only adjourned and not closed. In 1940 the commission coopted 
as a member Adolfo Costa du Rels (Bolivia), last president of the Council, 
who by the rules continued in office until the next session. The commis- 
sion, which consisted of seven members in 1940, coopted new members 
during the war and consisted of ten members in 1946. The Assembly by 
resolution of April 18, 1946, took note of the commission’s reports, ap- 
proved and confirmed its decisions from 1940 to 1946 and expressed its 
warm appreciation for its work during that period. 

The chairman of the Supervisory Commission was in London during the 
session of the Executive Committee of the Preparatory Commission of the 
United Nations, which was advised of the plans of the League. The Sec- 
retary-General of the League on September 20, 1945, proposed in a tele- 
gram to the members of the League that the Supervisory Commission 
undertake the duty, which it was willing to assume, of formulating with 
the Executive Committee provisional terms of transfer of League func- 
tions, activities and assets to the United Nations; on these terms the As- 
sembly would take final decisions, and post-Assembly responsibilities might 
be left to a competent body designated by the Assembly. The Super- 
visory Commission would adopt an emergency budget for 1946 and make 
other necessary steps. Replies were asked by October 5,”? and on October 


18 Records of the 19th Ordinary Session of the Assembly, Plenary Meetings, 97, 140. 

19 Records of the 20th Ordinary Session of the Assembly, Plenary Meetings, 27, 45. 

20League of Nations, Report of the Supervisory Commission, 1943 (C.23.M.23. 
1943.X), quoted in Records of the .. . 21st Ordinary Session of the Assembly, 110. 
See Report on the Work of the League during the War (A.6.1946.1945.2), in general, 
and the list of publications at p. 149. 

*1 League of Nations, Records of the ... 2lst Ordinary Session of the Assembly, 
60, 258, 279. 

22Same, 10. 


328 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


15 the Executive Committee of the Preparatory Commission of the United 
Nations was informed that the Supervisory Commission as a competent 
organ had been appointed to represent the League in any preliminary 
discussions which might be required, the Assembly reserving to itself the 
right of final approval.?* The Executive Committee in the five remaining 
weeks of its session took little advantage of this opportunity, but in its 
report suggested ‘‘that the Preparatory Commission should appoint a small 
Committee to discuss with the Supervisory Commission of the League of 
Nations the parallel measures that should be adopted by the League of 
Nations and the United Nations.’’ ** 

The Preparatory Commission on December 18, 1945, set up a committee 
consisting of one representative of Chile, China, France, Poland, South 
Africa, the Soviet Union, the United Kingdom and the United States of 
America to enter into discussion with the Supervisory Commission ‘‘for 
the purpose of establishing a common plan for the transfer of the assets 
of the United Nations on such terms as are considered just and convenient. 
This plan will be subject, so far as the United Nations is concerned, to 
approval by the General Assembly.’’*> The committee was to consult 
representatives of the International Labor Organization on transfer ques- 
tions which concerned it, and to have regard to the views of the Executive 
Committee on the transfer of the League archives, Library, assets and lia- 
bilities, and the Permanent Central Opium Board and Supervisory Body. 
The committee was recommended to submit the plan for approval to the 
General Assembly. 

The Committee on Transfer of League Assets of the United Nations 
held on January 4-28, 1946, a series of seven meetings by itself and four 
meetings with the Supervisory Commission, together with the Secretary- 
General of the League, the Treasurer, Seymour Jacklin, and the Acting 
Director of the International Labor Office, Edward J. Phelan. The Super- 
visory Commission submitted drafts for discussion on the transfer of assets, 
the use by the International Labor Organization of the Assembly Hall and 
Library, the Judges’ Pensions Fund, and inventories of the moveable 
assets of the League.”® 

The negotiations produced the Common Plan for the Transfer of League 
of Nations Assets, which was presented to the League of Nations Commit- 
tee of the General Assembly (first part of the first session) on February 1, 
1946. That ad hoc committee, consisting of representatives of all mem- 
bers of the United Nations, approved the Plan as an annex to its report 


23 League of Nations, Report on the Work of the League of Nations during the 
War, 8 (A.6.1946.1945.2). 

24 Report of the Executive Committee of the Preparatory Commission of the United 
Nations, 109 (PC/EX/113 Rev. 1). 

25 Report of the Preparatory Commission of the United Nations, 118 (PC/20). 

26 The papers are in the United Nations series A/LA/W, nos. 4, 8, 9, and 11. 
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on League of Nations assets. The Plan was described to the committee as 
a settlement that was, as far as possible, a clean sweep excluding all ques- 
tions that might lead to later complications, definite and final as regards 
financial aspects of the question, and ‘‘just and convenient,’’ as instructed 
by the Preparatory Commission. 

The League of Nations Committee of the General Assembly examined 
the Common Plan with the schedule of values to be transferred and two 
inventories without direct comment, but discussed the report of the Com- 
mittee on Transfer of League of Nations Assets.?7 It spent most of the 
time at its single meeting in revising the Report of the Preparatory Com- 
mission into its own Assembly report, making only minor changes aside 
from the adaptation in the first two sections.?* Section III of resolution 
24 (I) of the General Assembly, February 12, 1946, approved the Common 
Plan: *° 


The General Assembly, having considered the report of the Commit- 
tee set up by the Preparatory Commission to discuss and establish with 
the Supervisory Commission of the League of Nations a common plan 
for the transfer of the assets of the League of Nations, approves of both 
the report of the Committee set up by the Preparatory Commission 
and of the common plan submitted by it. 


The Supervisory Commission of the League of Nations made a report and 
transmitted the Common Plan to the Assembly,*° which referred it to the 


Second (Finance) Committee. That committee spent most of its time re- 
viewing and approving the reports of the Supervisory Commission. At its 
101st session, April 5-10, the commission ‘‘endeavored to establish prin- 
ciples on which the distribution of the League assets will be based’’ and 
set down nine points in a scheme.*? The rapporteur of the Supervisory 
Commission presented the Scheme of Distribution on April 13, 1946, to 
the Second Committee, which approved it.*? The text was included textu- 


27 United Nations, Official Records ...of the General Assembly, League of 
Nations Committee .. . 30 Jan~1 Feb. 1946. The report of the committee (A/18) 
is printed at p. 11, with the Common Plan and its attachments annexed, including the 
inventories. 

28The report of the League of Nations Committee is A/28, printed in Official 
Records . . . of the General Assembly, Plenary Meetings ... Verbatim Records, 10 
Jan-14 Feb. 1946, 598. The approval, without debate, is at p. 401. 

29United Nations, Resolutions adopted by the General Assembly ...10 Jan. to 14 
Feb. 1946, 36 (A/64). 

30 Records of the ... 21st Ordinary Session of the Assembly, 217. The report 
commented on the meaning of various paragraphs in consonance with the report to 
the General Assembly of the United Nations. Both sets of comments will be woven 
into the discussion of specific subjects in this paper. 

31Same, 176. 

82Same, 126. 
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ally in the report of the committee, the resolutions and decisions of which 
were approved by the Assembly on April 18.** 

Parallel to this action the United Kingdom introduced in the First Com- 
mittee (General Questions) on April 12 a draft resolution for the disso- 
lution of the League which was revised by both committees and approved 
unanimously by the Assembly on April 18 containing this paragraph :** 


The Assembly approves and directs that effect shall be given in the 
manner set out in the Report of the Finance Committee to the ‘‘Com- 
mon Plan for the Transfer of League of Nations Assets,’’ which was 
drawn up jointly by a United Nations Committee and the Supervisory 
Commission, acting respectively on behalf of the United Nations and 
the League of Nations, and was approved by the General Assembly of 
the United Nations on February 12, 1946. 


Dissolution of the League 


The Assembly of the League of Nations was convoked for its 21st and 
last session by the Secretary-General for April 8, 1946, at Geneva. The 
agenda consisted of 16 items, which included the ‘‘dissolution of the 
League’’ as the pivot on which all other items hung. At 11 A.M. Presi- 
dent Carl J. Hambro (Norway) convened the sixth plenary meeting of 
the 20th session, which had adjourned on December 14, 1939, in order to 
close it. The 21st session’s first plenary meeting met at noon and organ- 
ized with 35 delegations present.*° Aside from the unanimous election of 
Mr. Hambro as president, the proceedings followed the usual pattern, in- 
eluding the debate on the work of the League, which consisted of 22 im- 
pressive reviews of the League’s record. The agenda was distributed to 
only two committees, the First (General Questions) and the Second 
(Finance). 

The proceedings were as direct and smooth as could be conceived, in 
sharp contrast to the mental and legal flurries which had worried many 
officials and others as to how an international organization might be wound 
up and its estate inherited by another. There was not the slightest trace 
of a rump of League members which refused to go along with the majority, 
seeking to hold the Covenant in suspended animation indefinitely. Nor 
was there any effort to avoid the plain act of dissolution by hiding behind 


83 Same, 61-62. The passage of the report which was approved is at p. 266; the 
formal resolution at p. 280. 

34 Same, 63, 281; the original draft at p. 80. 

85 Same, 11. The members represented were Afghanistan, Argentine Republic, 
Australia, Belgium, Bolivia, Canada, China, Colombia, Cuba, Czechoslovakia, Denmark, 
Dominican Republic, Ecuador, Egypt, Finland, France, Greece, India, Iran, Ireland, 
Luxembourg, Mexico, Netherlands, New Zealand, Panama, Poland, Portugal, South 
Africa, Sweden, Switzerland, Turkey, United Kingdom, Yugoslavia. An observer 
of the Austrian Government was admitted by resolution April 12. 
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a dubious subterfuge of placing the Covenant in desuetude. No one at- 
tempted to invoke the doctrine of rebus sic stantibus. 

Under the Covenant both the Assembly and Council might deal with any 
matter within the sphere of action of the League. The Council met last 
in December, 1939, when it was composed of representatives of France and 
the United Kingdom as permanent members and of the following non-per- 
manent members, Belgium, Bolivia, China, Dominican Republic, Egypt, 
Finland, Greece, Iran, Peru, South Africa, Yugoslavia. The elective 
terms of all non-permanent members had expired by 1946 and their present 
tenure was technically due to the non-election of their successors. 

The General Committee did not consider that a meeting of the Council 
was necessary but thought that the Assembly should make sure that it pos- 
sessed authority to act upon any responsibilities normally falling within 
the competence of the Council. The General Committee recommended and 
the Assembly on April 12 adopted a resolution covering the point : *¢ 


The Assembly, with the concurrence of all the Members of the Coun- 
cil which are represented at its present session, decides that, so far as 
is required, it will, during the present session, assume the functions 
falling within the competence of the Council. 


The First Committee passed upon questions relating to the assumption 
of functions, powers and activities by the United Nations before taking up 
the pivotal matter of the dissolution of the League. The delegation of the 
United Kindom on April 12 ** introduced the draft of a comprehensive 
resolution, which worked up proposals that had been submitted in advance 
to all members.** The unanimous vote of 34 states *® in the final plenary 
meeting of April 18 gave effect to the following fundamental decision: 


The Assembly of the League of Nations, 

Considering that the Charter of the United Nations has created, for 
purposes of the same nature as those for which the League of Nations 
was established, an international organization known as the United 
Nations to which all States may be admitted as Members on the condi- 
tions prescribed by the Charter and to which the great majority of the 
Members of the League already belong; 


86 Same, 48; the report of the General Committee at p. 212. 

37 Same, 62; 281; the report at p. 253. 

38 Same, 82. 

89The roll call recorded the affirmative votes of Afghanistan, Argentine Republic, 
Australia, Belgium, Bolivia, Canada, China, Cuba, Czechoslovakia, Denmark, Dominican 
Republic, Ecuador, Egypt, Finland, France, Greece, India, Iran, Ireland, Luxembourg, 
Mexico, Netherlands, New Zealand, Norway, Panama, Poland, Portugal, Sweden, 
Switzerland, Turkey, Union of South Africa, United Kingdom, Uruguay, Yugoslavia; 
Afghanistan, Finland, Ireland, Portugal, Sweden and Switzerland were the only 
states not members of the United Nations. The members of the League not present 
and voting were Albania, Bulgaria, Colombia, Estonia, Ethiopia, Iraq, Latvia, Liberia, 
Lithuania, Siam. 
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Desiring to promote, so far as lies in its power, the continuation, 
development and success of international cooperation in the new form 
adopted by the United Nations; 


Considering that, since the new organization has now commenced to 
exercise its functions, the League of Nations may be dissolved; and 


Considering that, under Article 3, paragraph 3, of the Covenant, the 
Assembly may deal at its meetings with any matter within the sphere 
of action of the League: 

Adopts the following resolution : 


Dissolution of the League of Nations 


1. (1) With effect from the day following the close of the present 
session of the Assembly [t.e., April 19], the League of Nations shall 
cease to exist except for the sole purpose of the liquidation of its affairs 
as provided in the present resolution. 

(2) The liquidation shall be effected as rapidly as possible and the 
date of its completion shall be notified to all the Members by the Board 
of Liquidation provided for in paragraph 2. 

21. On the completion of its task, the Board shall make and publish 
a report to the Governments of the Members of the League giving a 
full account of the measures which it has taken, and shall declare itself 
to be dissolved. On the dissolution of the Board, the liquidation shall 
be deemed to be complete and no further claims against the League 


shall be recognized. 


It is legally significant that the Assembly dissolved the ‘‘League of 
Nations’’ and did not abrogate, denounce, declare null and void or other- 
wise pronounce on the status of the Covenant, which contains no provision 
for its cessation either in itself or as Part I of four treaties of peace. The 
machinery ceased to exist by decision of the whole membership speaking 
through its organ the Assembly which, constitutionally qualified to deal 
with matters ‘‘within the sphere of action,’’ by corollary application de- 
cided on the permanent inaction of the League, as respects both organs 
and functions.*® Cessation began the day after the decision, the lapse 
between decision and effect precluding a question of validity based on 
timing. 


Transfers to and Assumptions by the United Nations 


The general scheme for transmission of functions, powers and activities 
from the League of Nations to the United Nations was laid down in the 
Report by the Executive Committee to the Preparatory Commission of 
the United Nations. The Preparatory Commission’s Report‘ referred 


40Compare the Roman law: Obligationes quae consensu contrahuntur contraria 
voluntate dissolvuntur (Inst. 3, 29, 4). 

41 A/28, Official Records of the General Assembly, Plenary Meetings . . . 10 Jan. to 
14 Feb. 1946, 598. 
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the substance of those conclusions to the General Assembly, to which its 
League of Nations Committee summarized them in a resolution as United 
Nations policy. The resolution ** adopted by the General Assembly on 
February 12, 1946, recited in section I that it was, or might be, desirable 
that the United Nations should provide for the continuance of numerous 
functions after the dissolution of the League of Nations which it and its 
organs had exercised under various treaties, conventions, agreements and 
other instruments. 

Noting that certain members of the United Nations, which were parties 
to some of the instruments and also members of the League of Nations, 
intended in the Assembly of the League to ‘‘move a resolution whereby 
the members of the League would, so far as this is necessary, assent and 
give effect to’’ them, the General Assembly laid down these conditions: 


1. The General Assembly reserves the right to decide, after due 
examination, not to assume any particular function or power, and to 
determine which organ of the United Nations or which specialized 
agency brought into relationship with the United Nations should 
exercise each particular function or power assumed. 

2. The General Assembly records that those Members of the United 
Nations which are parties to the instruments referred to above assent 
by this Resolution to the steps contemplated below and express their 
resolve to use their good offices to secure the cooperation of the other 
parties to the instruments so far as this may be necessary. 

3. The General Assembly declares that the United Nations is willing, 
in principle and subject to the provisions of this Resolution and of the 
Charter of the United Nations, to assume the exercise of certain func- 
tions and powers previously entrusted to the League of Nations. . . . 


The system of registration of treaties under article 18 of the Covenant 
was continued by article 102 of the Charter, and the General Assembly of 
the United Nations in a resolution *® of February 10, 1946, provided for 
continuation of the League of Nations Treaty Series. In connection with 
that decision the resolution of February 12 contained this invitation: 


The General Assembly declares that the United Nations is willing 
to accept the custody of the instruments and to charge the Secretariat 
of the United Nations with the task of performing for the parties the 


functions, pertaining to a secretariat, formerly entrusted to the League 
of Nations. 


The preamble of that paragraph fairly described the functions which 
the League Secretariat had accumulated in 25 years: 


The receipt of additional signatures and of instruments of ratifica- 

tion, accession and denunciation; receipt of notice of extension of the 

42 Resolutions adopted by the General Assembly ...10 Jan. to 14 Feb. 1946, 35 
(A/64). 

48 Resolutions adopted by the General Assembly ...10 Jan. to 14 Feb. 1946, 33. 

This transfer was specifically mentioned in the resolution of Feb. 12, section II, 2. 
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instruments to colonies or possessions of a party or to protectorates 
or territories for which it holds a mandate; notification of such acts 
to other parties and other interested states; the issue of certified 
copies; and the circulation of information or documents which the 
parties have undertaken to communicate to each other. Any inter- 
ruption in the performance of these functions would be contrary to 
the interests of all the parties. It would be convenient for the 
United Nations to have the custody of those instruments which are 
connected with activities of the League of Nations and which the 
United Nations is likely to continue. 


The First Committee of the Assembly of the League on April 9, 
unanimously approved a draft resolution proposed by the delegates of the 
United Kingdom, Canada, Denmark, New Zealand, Portugal and Sweden. 
The Assembly adopted it on April 18 as follows: * 


1. Custody of the Original Texts of International Agreements. 
The Assembly directs that the Secretary-General of the League of 
Nations shall, on a date to be fixed in agreement with the Secretary- 
General of the United Nations, transfer to the Secretariat of the 
United Nations, for safe custody and performance of the functions 
hitherto performed by the Secretariat of the League, all the original 
signed texts of treaties and international conventions, agreements and 
other instruments, which are deposited with the Secretariat of the 
League of Nations, with the exception of the Conventions of the 
International Labor Organization, the originals of which and other 
related documents shall be placed at the disposal of that Organization. 


The Treaty Registration Service of the League of Nations Secretariat 
was transferred to the United Nations August 1, 1946. The Secretary- 
General of the League on August 8 notified governments of its closing and 
requested that in future treaties for registration and related documents 
be addressed to the United Nations Secretariat.*° The Archives, con- 
sidered as ‘‘an irreplaceable and invaluable record of the history of inter- 
national cooperation between the two world wars,’’ were not removed as 
a whole from the Palais des Nations. Only currently needed files are sent 
to New York and special arrangements are made for the needs of specialized 
agencies. The functions under international instruments were effectively 
transferred by October 1, 1946, but the disposal of the archives was not 
settled until exchanges of notes February 24-March 27, 1947.** 

With respect to functions, other than secretarial, under treaties that 
had been assigned to or assumed by the League of Nations, the General 


44 Records of the . . . 21st Ordinary Session of the Assembly, 57, 75, 278; see also 
the Report of the First Committee, 250. 

45 League of Nations, Board of Liquidation, First Interim Report, 3.(C.83.M.83.1946) ; 
Final Report, 16. The archival file consisted of 4,834 registered texts and 18 filed 
texts, published in 205 volumes. 

46 Same, Fourth Interim Report, 12 (C.4.M.4.1947). 
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Assembly took a more cautious position.*7 Those instruments were, in 
the view of the General Assembly, either technical and non-political or 
‘‘politieal’’ in character. The first category contained ‘‘ provisions, relat- 
ing to the substance of the instruments, whose due execution is dependent 
on the exercise, by the League of Nations or particular organs of the 
League, of functions or powers conferred’’ by them. The United Nations 
would examine carefully which of its organs or specialized agencies were 
to maintain the functions and powers that were connected with such 
instruments. The second category consisted of various clauses, com- 
promisory provisions, protection of minorities, protection of the Free 
City of Danzig, specific jurisdiction conferred on the Council of the 
League, etc., as well as attributions of a more general character. 

With respect to functions and powers of ‘‘a technical and non-political 
character’’ the General Assembly of the United Nations in its resolution 
of February 12: ** 


I.B. The General Assembly is willing, subject to these reservations 
[intimate connection with activities continued by the United Nations 
and careful assignment to an organ or agency], to take the necessary 
measures to ensure the continued exercise of these functions and 
powers, and refers the matter to the Economic and Social Council. 


II. 1. The General Assembly requests the Economic and Social 
Council to survey the functions and activities of a non-political char- 
acter which have hitherto been performed by the League of Nations 
in order to determine which of them should, with such modifications 
as are desirable, be assumed by organs of the United Nations or be 
entrusted to specialized agencies which have been brought into rela- 
tionship with the United Nations. ... 


With respect to the second category the General Assembly resolved : 


I.C. The General Assembly will itself examine, or will submit to 
the appropriate organ of the United Nations, any request from the 
parties that the United Nations should assume the exercise of func- 
tions or powers entrusted to the League of Nations by treaties, inter- 
national conventions, agreements and other instruments having a 
political character. 


Those formulas expressed the final compromise between the en bloc 
and selective principles with which the Executive Committee of the Pre- 
paratory Commission struggled; in the League and later the category 
distinction was not maintained. 

In the First Committee of the Assembly of the League of Nations the 
proposal introduced on April 9 by the delegates of the United Kingdom, 


47 The League of Nations had made available a survey of the Powers and Duties 
Attributed to the League of Nations by International Treaties (C.3M.3.1944.V.1), 
which listed them in 20 categories. 

48 Resolutions adopted by the Genera] Assembly ...10 Jan. to 14 Feb. 1946, 33 
(A/64). 
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Canada, Denmark, New Zealand, Portugal and Sweden attempted to meet 
the condition. The draft met approval in the committee, the delegates 
of Portugal and Switzerland expressing the hope that the United Nations 
would not conduct the activities ‘‘within a closed circle’’ and would 
allow non-members to be associated with them as formerly. The resolu- 
tion went through the Assembly on April 18 with an addition that the 
assumption of activities be without interruption. The resolution as adopted 


reads : *® 

2. Functions and Powers arising out of International Agreements 
of a Technical and Non-political Character. 

The Assembly recommends the Governments of the Members of 
the League to facilitate in every way the assumption without inter- 
ruption by the United Nations, or by specialized agencies brought intc 
relationship with that organization, of functions and powers which 
have been entrusted to the League of Nations, under international 
agreements of a technical and nonpolitical character, and which the 
United Nations is willing to maintain. 

Some of those functions were not specifically under international agree- 
ments and the First Committee wished the transfer not to be interrupted 
by the dissolution of the Secretariat, the personnel of which had been 
given notice of termination of employment on July 31. It therefore put 
through a resolution to ensure service during the transition, which the 
Assembly adopted on April 18: °° 


The Assembly directs the Secretary-General of the League of 
Nations to afford every facility for the assumption by the United 
Nations of such nonpolitical activities, hitherto performed by the 
League, as the United Nations may decide to assume. 


By August 1, 1946, the Secretariat of the League was reduced to 76 
persons as against 246 on June 1 and in those two months 65 officers had 
transferred or seconded to the United Nations along with their functions, 
as well as 50 establishment employees. Transfer of the functions affecting 
the staff of the Library, the Internal Services, the Supplies Service, the 
General Stenographie Service and the Roentgenographic and Multigraph 
Service, together with their personnel, was made by a protocol dated 
August 1, 1946,°' to the agreement of July 19, 1946. The League staff was 
progressively reduced by transfer or termination to 19 higher officers 
who continued with the Board of Liquidation until its dissolution in 
July, 1947. 


49 Records of the . . . 21st Ordinary Session of the Assembly, 57, 75, 86, 250, 278. 

50 Same, 58, 87, 251, 278. The General Assembly of the United Nations in its 
resolution of February 12 (section II, 3) considered it to ‘‘be desirable for the Secre- 
tary-General to engage . . . such members of the experienced personnel’’ as were per- 
forming work taken over from the League. 

51 Same, First Interim Report, 18 (C.83.M.83.1946); Resolutions adopted by the 
General Assembly . . . 23 Oct. to 15 Dee. 1946, 143 (A/64/Add.1). 
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Pending formal transfer the United Nations arranged with the Secretary- 
General of the League for continuance by the League Secretariat of the 
activities which should not be interrupted, which were listed in the resolu- 
tion of February 12 as: The Economic, Financial and Transit Department, 
the Health Section, the Opium Section and the secretariats of the Per- 
manent Central Opium Board and Supervisory Body.*? 

At its first three sessions, January 23-February 16, May 25-June 21, 
September 11—December 10, 1946, the Economic and Social Council or- 
ganized itself, established under Article 68 of the Charter the commissions 
which in general would succeed to the ‘‘technical and non-political’’ 
activities of the League. The following were created: Commission on 
Human Rights,°* Economie and Employment Commission,®* Social Com- 
mission,®® Statistical Commission,®* temporary Transport and Communica- 
tions Commission,®? Commission on Narcotic Drugs,®® and later the Com- 
mission on the Status of Women,*® Fiscal Commission,®® and Population 
Commission.* Into the terms of reference assigned to these commisions, 
some of which were given subcommissions, the inherited work of the League 
of Nations was fitted.** A report by the Secretary-General, noted by the 


52 United Nations, Report of the Secretary-General, 39 (A/65). 

53 Economic and Social Council, Official Records, 1st session, 163; transfer details 
in E/38, same, 2d session, 224-42. 

54 Same, Ist session, 165; transfer details in E/40, same, 2d session, 242-269; terms 
of reference, 391. 

55 Same, Ist session, 166; transfer details in E/41, same, 2d session, 269-313; terms 
of reference, 402. 

56 Same, Ist session, 167; transfer details in E/39, same, 2d session, 207-224; terms 
of reference, 398. 

57 Same, Ist session, 169; transfer details in E/42, same, 2d session, 164-207; terms 
of reference, 395. 

58 Same, Ist session, 168. 

59 Same, Ist session, 104, 163; separated from Commission on Human Rights, 
E/38/Rev. 1, same, 2d session, 234; terms of reference, 405. 

60 Same, 2d session, E/54, 327; Resolutions adopted by the Economie and Social 
Council . . . 11 Sept. to 10 Dee. 1946, 2. 

61 Resolutions adopted by the Economic and Social Council ...411 Sept. to 10 
December 1946, 3. The Structure of the United Nations issued by the Department of 
Public Information (1947.1.12) shows the composition of the Secretariat, as well as 
of the commissions. Summaries of activities may be found in the Reports by the 
Economie and Social Council to the General Assembly, A/125 and A/382 and the 
Annual Reports of the Secretary-General on the Work of the Organization, A/65 and 
A/315 (Official Records of the Second Session of the General Assembly, Supp. No. 1). 

82 The League of Nations bodies at the dissolution were: Economic Committee, 
Financial Committee, Fiscal Committee, Committee of Statistical Experts, Coordination 
Committee on Economic and Financial Questions, Committee of Experts for the 
Study of Demographic Problems, Committee for Communications and Transit, Health 
Committee, Advisory Committee for the Eastern Bureau of the Health Organization, 
Advisory Committee on Traffic in Opium and Other Dangerous Drugs, Advisory Com- 
mittee on Social Questions, Advisory Committee of Experts on Slavery, International 
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Economie and Social Council on October 2, 1946,°° summarized the plans 
of the Social, Narcotic Drugs, Statistical, and Transport and Communica- 
tions Commissions and the Preparatory Committee for the International 
Health Conference. The General Assembly, with the same report before 
it, adopted on December 14, 1946, a resolution authorizing and requesting “ 
the Economic and Social Council to assume and continue the non-political 
functions and activities of the League of Nations previously performed 
by the various committees and commissions of the League with the ex- 


ception of: 


(a) Those functions and activities exercised pursuant to interna- 
tional agreements ; 

(b) Those functions and activities entrusted to specialized agencies 
which have been, or are to be, brought into relationship with the 
United Nations, under Articles 57 and 63 of the Charter. 


Transfers of Functions 


The opium problem was the first of the transferred functions to be 
assimilated by the United Nations. The control system could not be 
interrupted, for the League functions were part of the application of the 
series of treaties in force for almost the entire world. The Narcotics 
Division, Department of Social Affairs, of the United Nations Secretariat 
took over from the League Secretariat on August 1, 1946, and arrange- 
ments were completed to fuse with it the secretariats of the Permanent 
Central Opium Board and Supervisory Body. A memorandum by the 
Secretariat on the transfer by a draft protocol of the functions under 
the conventions and agreements came before the Council with observations 
by several governments on September 12, on the basis of which resolutions 
and a draft protocol were approved October 3.°° In the report of its 
Third Committee ®* the General Assembly on November 19, 1946, approved 
the ‘‘protocol amending the agreements, conventions and protocols on 


Committee on Intellectual Cooperation. For a summary of their work in the separate 
fields, see Essential Facts about the League of Nations, 10th edition, 1939, issued 
by the Secretariat, Information Section. 


63 Resolutions adopted by the Economic and Social Council . . . 11 Sept. to 10 Dec. 
1946, 50 (E/245/Rev. 1). 

64 Resolutions adopted by the General Assembly . . . 23 Oct. to 15 Dec. 1946, 79 
(A/64/Add.1). 

65 Resolutions adopted by the Economic and Social Council .. . 11 Sept. to 10 Dee. 


1946, 13 (E/245/Rev. 1) quoting E/116 and E/168/Rev. 2, entitled ‘‘Transfer to the 
United Nations of Powers exercised by the League of Nations under the International 
Agreements, Conventions and Protocols on Narcotic Drugs.’’ See also Report of the 
Economic and Social Council, 23 Jan—3 Oct. 1946, 49-56 (A/125), and General 
Assembly, Report of the Third Committee, A/194. 

6¢ Resolutions adopted by the General Assembly . . . 23 Oct. to 15 Dee. 1946, 81 
(A/64/Add.1). 
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nareotic drugs concluded at The Hague on January 23, 1912, at Geneva 
on February 11, 1925, February 19, 1925, and July 13, 1931, at Bangkok 
on November 27, 1931, and at Geneva on June 26, 1936.’’ This protocol, 
dated December 11, 1946, comes into force by signature, by ‘‘signature 
subject to approval followed by acceptance, or acceptance.’’ It was de- 
signed to amend the instruments to substitute the United Nations organs 
and the World Health Organization for the League of Nations organs 
and the Office international d’hygiéne publique and to make the changes 
effective in the interim until the protocol itself was in force for each signa- 
tory. Annexes specified the textual changes to be made in each instrument, 
which became effective when a majority of its parties had ‘‘accepted’’ the 
protocol.” On February 24, 1948 there were 34 parties to the protocol 
which had completed ‘‘acceptance’’ and 20 signatories requiring ‘‘accept- 
ance.”’ 


The Economie and Social Council took resolutions on recommendation 


of the Commission on Narcotic Drugs on a number of subjects, including 


an appointment to the Permanent Central Opium Board, on March 28 
and August 13, 1947.°° 

Publication of the Summary of Annual Reports on Traffic in Drugs 
and the Quarterly Summary of Drug Seizure Reports, as well as the con- 
ventional Estimates of World Requirements, was continued. 

The temporary Social Commission reviewed for the Economie and 
Social Council the work of the League of Nations in a report of May 21, 
1946,°° of which the Council took note on October 2 for transmission to the 
General Assembly. The commission recommended that all measures de- 
signed to prevent the traffic in women and children should be actively 
pursued; that the work on child welfare should be continued with a 
bolder approach, including emphasis on the ,Declaration of the Rights of 
the Child (1924) and codperation on particular aspects with other inter- 
national organizations; that the experience of Geneva with the problem of 
crime and the treatment of offenders indicated that it must take its place 


87 The amendments to instruments came into force as follows: convention of Jan. 23, 
1912 on Feb. 24, 1948; agreement of Feb. 11, 1925 on Oct. 27, 1947; convention of Feb. 
19, 1925 on Feb. 3, 1948; convention of July 18, 1931 on Nov. 21, 1947; agreement of 
Nov. 27, 1931 on Oct. 27, 1947; convention of June 26, 1936 on Oct. 10, 1947. 

The protocol was in force for the United States on August 12, 1947 (Treaties and 
other International Acts Series 1671). 

88 Resolutions adopted by the Economic and Social Council . . . 28 Feb. to 29 Mar. 
1947, No. 49 (IV), 37 (E/437); ibid., 19 July to 16 Aug. 1947, No. 86 (V), 55 
(E/573); see also George A. Morlock, ‘‘ Resolutions adopted by the Economie and 
Social Council relating to Narcotic Drugs,’’ Department of State Bulletin, XVI, 687. 

69 E/41, appended to the Report of the Secretary-General on the Transfer to the 
United Nations of Non-Political Functions and Activities of the League of Nations, 
other than those Belonging to the League under International Agreements (E/177/Rev. 
1), reprinted in Resolutions adopted by the Economic and Social Council . . . 11 Sept. 
to 10 Dec. 1946, no. 23 (III), 54 (E/245/Rev. 1) and incorporated in A/134. 
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with other social questions with a view to providing effective machinery 
for studying, on a wide international basis, the means for the prevention 
of crime and the treatment of offenders. 

The Economic and Social Council requested the Social Commission by a 
resolution of June 21, 1946, to consider the best way of carrying on the 
functions with reference to the traffic in women and children, and by a 
further resolution of March 29, 1947, recommended the procedure followed 
with respect to narcotic drugs.”° A third resolution of August 14, 1947, 
recommended the General Assembly to approve assumption of the functions 
and powers exercised by the League of Nations in respect of the suppres- 
sion of the traffic in women and children and of obscene publications.”! 
The General Assembly’s resolution of October 20, 1947, commended to the 
parties two protocols, which were signed on November 12, 1947. One 
protocol amends the convention for the suppression of the traffic in women 
and children coneluded at Geneva on September 30, 1921, and the con- 
vention for the suppression of the traffic in women of full age concluded 
at Geneva on October 11, 1933. The other protocol amends the convention 
of September 12, 1923, for the suppression of the circulation of and 
traffic in obscene publications. Two resolutions of the Economie and 
Social Council on August 14, 1947, aimed to complete consolidation of 
this work. One requested the Secretary-General to find whether the 
French Government would transfer to the United Nations its functions 
under the agreement of May 18, 1904, and the convention of May 4, 1910, 
for the suppression of the white slave traffic and under the agreement of 
May 4, 1910, for the suppression of obscene publications.” The other 
resolution contemplated unification of the 1904, 1910, 1921, and 1933 
instruments on traffic in women and children along with the League of 
Nations draft convention of 1937 regarding the exploitation of the prostitu- 
tion of others. The General Assembly recommended that effect be given 
to the provisions of the protocols pending their entry into force. In this 
field the League of Nations issued a Summary of Annual Reports on 
Traffic in Women and Children and a Summary of Annual Reports on 
Circulation of and Traffic in Obscene Publications. 

The Economic and Social Council on June 21, 1946, referred to the Social 
Commission the subject of child welfare, to be handled by a specially 
constituted subcommission.”* On March 29, 1947, a further resolution ap- 
proved the Social Commission’s undertaking the functions and activities 


70 Resolutions adopted by the Economic and Social Council . . . 28 Feb. to 29 March 
1947, 24 (E/437). 
71 Resolutions adopted by the Economic and Social Council ... 19 July to 16 Aug. 


1947, no. 81 (V), 45 (E/573). 
72 Same, No. 82 (V), 53. 
73 Resolutions adopted by the Economie and Social Council . . . 11 Sept. to 10 Dee. 


1946, 61 (E/245/Rev. 1). 
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formerly exercised by the League of Nations and requested the Secretary- 
General to provide the necessary research material. The General As- 
sembly, however, on December 11, 1946, established the International 
Children’s Emergency Fund and its program for the time occupies the 
concern of a special committee of the Economic and Social Council.”* 
The Economic and Social Council on March 29, 1947, approved the Social 
Commission’s recommendation that it consider the question of the preven- 
tion of crime and treatment of offenders on a broad international basis.” 
It is to consult with the International Penal and Penitentiary Commission, 
provided it has severed relations with the Franco government of Spain.*® 
The General Assembly of the United Nations in the resolution of Febru- 
ary 12, 1946, especially charged the Economic and Social Council to as- 
sume and continue the work of the League’s Health Section, particularly 
the epidemiological service. At the San Francisco conference action on a 
motion to establish a health organization was postponed. The Economic 
and Social Council appointed on February 15, 1946, a Preparatory Techni- 
cal Committee for an International Health Conference which produced a 
draft constitution for an organization. The International Health Confer- 
ence at New York, June 19—July 22, 1946, incorporated in its final act a reso- 
lution regarding the activities of the League of Nations Health Organiza- 
tion, established the Constitution of the World Health Organization, 
created by an arrangement an Interim Commission, and drew up a protocol 
disposing of the Office internationale d’hygiéne publique.** On the recom- 
mendation of the Economie and Social Council the General Assembly in a 
resolution of December 14, 1946, recommended acceptance of the Consti- 
tution by all members of the United Nations and by the 13 states which 
sent observers to the conference; instructed the Secretary-General to trans- 
fer to the Interim Commission the functions and activities of the League 
Health Organization, and approved loans of $300,000 for 1946 and 
$1,000,000 for 1947 to the Interim Commission to meet its expenses.** 
The Weekly Epidemiological Record, the Epidemiological Report and the 


74 Resolutions adopted by the General Assembly ... 23 Oct. to 15 Dee. 1946, no. 
57 (I), 90 (A/64/Add.1); Resolutions adopted by the Economie and Social Council 
... 28 Feb. to 29 March 1947, no. 44 (V) 27 (E/437); ibid. 19 July to 16 Aug. 
1947, nos. 79 (V) and 80 (V), 39, 40 (E/573). 

75 Resolutions of the Economic and Social Council ... 28 Feb. to 29 March 1947, 
no. 43 (V), 24 (E/437). 

76 This condition is stipulated in all transfers or arrangements for relationships. It 
is inserted pursuant to a resolution of the General Assembly of February 9, 1946 
applied with respect to protocols, etc. in these terms: ‘‘all actions under these 
[instruments] should be suspended with respect to the Franco Government in Spain 
as long as that Government is in power.’’ 

77 International Health Conference ... Report of the United States Delegation 
(Department of State Publication 2703) is a convenient summary, with the texts. 

78 Resolutions adopted by the General Assembly . . . 23 Oct. to 15 Dec. 1946, no. 61 
(I), 96 (A/64/Add.1). 
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Bulletin of the Health Organization are continued from their transfer on 
August 1, 1946. The agreement between the United Nations and the 
World Health Organization bringing the latter into relationship with the 
former as a specialized agency *® was approved by the General Assembly 
on November 15, 1947, and awaits approval by the World Health Assembly 
before entering into force. The General Assembly by resolution of No- 
vember 17, 1947, transferred to the Interim Commission of the World 
Health Organization the relevant League of Nations assets. These con- 
sisted of archives, correspondence files and stocks of publications, which 
are to be reimbursed to the United Nations; the properties of the Eastern 
Bureau of Epidemiological Intelligence at Singapore, including its balance 
of 92,030.60 Swiss frances; and administration and balances of the Léon 
Bernard Fund, 16,165.55 Swiss franes, and of the Darling Foundation, 
12,926.75 Swiss franes, both transferred by the League of Nations in pro- 
tocols dated June 27, 1947. The income from the two funds is used for 
awards for accomplishment in public health work in commemoration of men 
who died in the service of the League Health Organization.*® 

The League of Nations since 1920 had Economic and Financial Committees 
which were informally consolidated as an ‘‘organization’’ in 1927. They 
were in later years serviced by the Economic, Finance, and Transit Depart- 
ment of the Secretariat which produced a remarkable series of fundamental 
publications. Practically all of the work of the League in these was pio- 
neering and in the transfer to the United Nations system it was spread over 
several bodies. The International Bank for Reconstruction and Develop- 
ment and the International Monetary Fund, both specialized agencies,” 
organize phases of the fields which the League explored. The Economic 
and Social Council’s Economic and Employment Commission (and its sub- 
commissions), Fiscal Commission, Population Commission and Statistical 
Commission inherit for operation and expansion still other phases of the 
League ‘‘organization’s’’ activities and projects. The present program 
is inherently a projection into the context of the time of the League’s tech- 
nical foundations. The Economic and Employment Commission has Sub- 
commissions on Employment and Economic Stability, on Economic De- 
velopment and on Balance of Payments.** In carrying out a resolution 
of the General Assembly of February 2, 1946,** it set up a Temporary Sub- 


79 Resolutions adopted by the Economic and Social Council ...19 July to 16 Aug. 
1947, no. 91 (V), 68 (E/573) is the text of the draft. 

80 League of Nations, Board of Liquidation, Final Report, 13, 63, 64. 

81 Approved by the General Assembly Nov. 15, 1947; draft agreements, Resolutions 
of the Economic and Social Council ...19 July to 16 August 1947, no. 92 (V), 
76 (E/437). 

82 Same, 11 Sept. to 10 Dec. 1946, no. 1 (III), 1 (E/245/Rev. 1); ibid., 28 Feb. 
to 29 March 1947, no. 28 (IV), 2 (E/437). 

83 Resolutions adopted by the General Assembly ...10 Jan. to 14 Feb. 1946, 


38 (A/64). 
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commission on Economie Reconstruction of Devastated Areas, which was 
continued as the Economic Commission for Europe * and the Economie 
Commission for Asia and the Far East, and other regional economic com- 
missions are envisaged. The United Nations Conference on Trade and Em- 
ployment ** in a way continues the League conferences of 1927 and 1933, 
though reaching much farther down to the roots of the problems involved 
in multilateral trade. Without going into detail, it may be said that the 
United Nations bids fair to construct a larger edifice on the economic lot 
which the League of Nations laid out. 

The Fiscal Commission of the Economie and Social Council is in effect 
succeeding to the program of the League’s Financial Committee not other- 
wise assigned, in addition to its work on taxation problems. It is continu- 
ing the Public Finance Survey, the studies on Public Debt and the com- 
pilation of treaties on double taxation. 

The Population Commission took up demographic work just begun by the 
League when its activities stopped. The League had only paid attention 
in a preliminary manner to the comparability of vital statistics and the 
relation of population growth to economic conditions. The commission 
continues along those lines, and is further charged with providing demo- 
graphic material for specialized agencies, preparing a yearbook, planning 
an international census and undertaking several special studies.*® 

The Economic, Finance and Transit Department of the League of Na- 
tions had done a notable job in continuing the Monthly Bulletin of Sta- 
tistics, the Statistical Yearbook and general economic and financial studies. 
The convention of December 14, 1928, relating to economic statistics set up . 
a Committee of Statistical Experts. The Preparatory Commission of the 
United Nations recommended that the Economie and Social Council set up 
a Statistical Commission, which was approved by the General Assembly on 
January 29, 1946.57 The Statistical Commission as organized at the sec- 
ond session of the Economic and Social Council on June 21, 1946, consists 
of representatives of 12 member state’ with broad terms of reference, as- 
sisted by a central statistical unit in the Secretariat.** The Monthly Bulle- 
tin of ‘Statistics bore the United Nations imprint with the August, 1946, 
number. The Statistical Commission sponsored the World Statistical Con- 


84 Resolutions of the Economic and Social Council ...11 Sept. to 10 Dec. 1946, 
no. 5 (III), 5 (E/245/Rev./1) ; ibid... }@July to 16 Aug. 1947, nos. 68-72 (V), 6-9 
(E/573). 

85 Same, 28 Feb. to 29 March 1947, no. 29 (IV), 3 (E/437), 3; ibid., 19 July to 
16 Aug. 1947, no. 62 (V), 1 (E/573). 

86 Same, 28 Feb. to 29 March 1947, no. 41 (IV), 19 (E/437). 

87 Report of the Preparatory Commission, 28 (PC/2); Resolutions adopted by the 
General Assembly ...10 Jan. to 14 Feb. 1946, 11 (A/64), approving the report of 
the Second Committee (A/16). 

88 Resolutions adopted by the Economic and Social Council ... 11 Sept. to 10 Dee. 
1946, no. 23 (III), appendix III, p. 62 (E/245/Rev. 1). 
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gress held in Washington, September 13-25, 1947.°° The Economic and So- 
eial Council on March 29, 1947, approved the commission’s first plans for 
the coordination and development of statistical work. 

The Transport and Communications Commission of the Economie and 
Social Council, in taking over the League’s program, found that govern- 
ments already had under consideration the League instruments on maritime 
tonnage measurement, signals at level crossings, facilities to be granted to 
broadcasting reporters and the unification of statistics relating to road 
traffic accidents ; while several other projects of the Advisory and Technical 
Committee for Communications and Transit were either not so far ad- 
vanced or were not urgent for the moment. The League committee had 
divided its work among five Permanent Committees for Ports and Maritime 
Navigation, for Inland Navigation, for Transport by Rail, on Electric 
Questions and on Road Traffic. The items in their programs were at vari- 
ous stages of development; some could be left in suspense, others would at 
least require expert reéxamination after the war. Immediate questions 
were already assigned in the fields of the European Central Inland Trans- 
port Organization,®t and the Provisional Civil Aviation Organization.®* 
More particularly the Transport and Communications Commission under- 
takes coordination in the field by bringing specialized agencies into rela- 
tionship or by creating new ones. Agreements as specialized agencies were 
approved by the General Assembly on December 14, 1946, with the Inter- 
national Civil Aviation Organization ** and on November 15, 1947, with 
the International Telecommunications Union ** and the Universal Postal 
Union * neither of which had been integrated with the League activities. 
In another direction the Economic and Social Council issued invitations to 
a conference to establish an intergovernmental maritime organization on 
the basis of a draft prepared by the United Maritime Consultative Coun- 
cil. A world conference on passport and frontier formalities was the 
subject of a meeting of experts at Geneva April 14-25, 1947, which drew 
up a report containing recommendations with regard to simplification and 
easing of passport and frontier regulations. These were submitted to gov- 
ernments in order to learn to what extent they do, or are willing to, comply 


89 Resolutions adopted by the Economic and Social Council . . . 11 Sept. to 10 Dee. 
1946, no. 9 (III), 11 (E/245/Rev./1) ; ibid.gp8 Feb. to 29 March 1947, no. 40 (IV), 
17 (E/573). 


90 Same, 28 Feb. to 29 March 1947, no. 40 (IV), 16 (E/573). 

91 Executive Agreement Series 494. 

92 Executive Agreement Series 469; Resolutions of the Economic and Social Council 
. . - 11 Sept. to 10 Dec. 1946, no. 23 (III), at 64 (E/245/Rev. 1). 

98 Text in A/106, with correction. 

94 Draft texts in Resolutions of Economic and Social Council ...19 July to 16 
Aug. 1947, nos. 90 and 89 (V), 61, 56 (E/573). 
96 Same, 28 Feb. to 29 March 1947, no. 35 (IV), 8 (E/437). 
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with them.°® Monthly summaries of important events and a periodical 
publication of information relating to treaties on transport and communi- 
cations questions are continued from the League practice. 

Throughout the life of the League of Nations the question of refugees 
was one of its important problems, passing through several administrative 
forms, successively affecting 4,000,000 persons in various groups, and re- 
sulting in the conclusion of some 10 agreements. By 1946 the 100,000 
remaining refugees were under the Nansen Office and the Intergovern- 
mental Committee on Refugees.** The First Committee of the League 
Assembly heard from its High Commissioner for Refugees a review of 
seven years’ work, complimented his written report and extended his term 
of service through the year 1946. The High Commissioner of the League 
as of January 1, 1947, transferred to the Intergovernmental Committee 
on Refugees his functions and responsibilities with regard to refugees from 
Germany and the Saar and the remaining Russian and Armenian refugees 
then under his jurisdiction, the funds transferred amounting to 287,164.47 
Swiss francs.°* The Board of Liquidation granted the staff of the High 
Commissioner termination allowances in recognition of their loyalty.®® 

The General Assembly of the United Nations, like the first session of the 
League Assembly in 1920, acted on a refugee problem of large dimensions 
following war, in 1946, involving some 845,000 persons. After a sharp 
debate on ‘‘genuine refugees and displaced persons’’ the General Assembly 
adopted a resolution of February 12, 1946, calling upon the Economic and 
Social Council to appoint a special committee to report on the matter. 
The Constitution of the International Refugee Organization was approved 
by the General Assembly on December 15, 1946.'° To the Preparatory 
Commission of the Organization, which was given an operational budget of 
$151,060,000, the Intergovernmental Committee on Refugees transferred 
its funds and activities on July 1, 1947. 

The mandate system set up by Article 22 of the Covenant of the League 
of Nations was succeeded by the extended and improved system of trustee- 
ship laid down in Chapters XII and XIII of the Charter of the United 
Nations, which in Chapter XI reflected the new standards in relation to 
peoples not yet governing themselves and under the administration of 
metropolitan states. By Article 77 of the Charter the trusteeship system 
applies to ‘‘territories now held under mandate.’’ The mandatories under 

% Same, 19 July to 16 Aug. 1947, no. 73 (V), 10 (E/573). 

97 For a sketch of the work, see A/C. 3/5 in General Assembly, Official Records of the 


*Ist Part of the 1st Session, Third Committee, 37. 


98 League of Nations, Records of the ... 21st Ordinary Session of the Assembly, 
90, 228, 282; Board of Liquidation, Third Interim Report, 6 (C.3.M.3,1947); Final 
Report, 17 (C.5.M.5.1947.1). 

*9 Board ef Liquidation, Fourth Interim Report, 5, 6 (C.4.M.4.1947). 


100 Resolutions adopted by the General Assembly, . . . 23 October to 15 December 
1946, no. 62 (I), 97. 
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the League in 1946 were Australia, Belgium, France, Japan, New Zealand, 
South Africa and the United Kingdom.’ Japan’s mandated territory, 
the former German Pacific islands north of the Equator, was no longer 
under its administration, and its disposition was one reason for providing 
in Article 83 of the Charter for strategic areas in trust territories. The 
other six holders of mandates were members of both the League of Nations 
and the United Nations. In the first session of the General Assembly all 
of them except South Africa gave the assurance that they would make 
trust agreements to be approved by the General Assembly.*°? The delegate 
of South Africa, however, stated that his government intended to consult 
the people of its mandate, South West Africa, regarding the form their 
government should take. These statements were reiterated in the plenary 
meetings of the 21st session of the League of Nations Assembly, where the 
South African delegate added that it was intended to formulate before the 
General Assembly of the United Nations a ‘‘case for according South West 
Africa a status under which it would be internationally recognized as an 
integral part of the Union.’’*°* All the mandatories participated in fram- 
ing the resolution introduced by the Chinese delegate in the First Com- 
mittee. 

The League Assembly took note of changes in the mandates which had oc- 
curred since the Assembly last met. Three ‘‘A’’ mandates, quondam Turk- 
ish territories described in Articles 22 of the Covenant as having ‘‘reached a 
stage of development where their existence as independent nations can be 
provisionally recognized subject to the rendering of administrative advice 
and assistance by a mandatory,’’ had become independent, and two of them 
were members of the United Nations. Iraq had blazed that trail on October 
3, 1932, when it accepted certain standards laid down by the League and was 
admitted to membership in the League by the Assembly. In the case of 
Syria and Lebanon constitutions drawn up in 1936 were delayed in ap- 
plication, but France conditionally recognized their independence in 
September 1940; with the approval, or at least consent, of France they 
signed the Declaration by United Nations on April 12, 1945, after de- 
elaring -war on Germany and Japan, and become original members of 
the United Nations; the mandate of July 24, 1922, had ceased to apply. 
In the ease of Transjordan, the Arabic territory set off from the original 
Ottoman Palestine by a mandate of September 16, 1922, the United King- 


101 See League of Nations, The Mandates System: Origin—Principles—A pplication 
(1945.VI.A.1). 

102 United Nations, General Assembly, Official Records of 1st Part of 1st Session, 
Plenary Meetings, Australia, 233; Belgium, 238; France, 251; New Zealand, 227; 
South Africa, 180; United Kingdom, 166; resolution of Feb. 9, 1946, Resolutions 
adopted by the General Assembly . . . 10 Jan. to 14 Feb. 1946, no. 9 (I), 3 (A/64). 

103 League of Nations, Records of the . . . 21st Ordinary Session of the Assembly, 
Australia, 47; Belgium, 43; France, 34; New Zealand, 43; South Africa, 32-33; 
United Kingdom, 28. 
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dom had recognized its independence by an agreement of February 20, 
1928, but it continued as a nominal mandate until the conclusion of the 
treaty of alliance signed on March 22, 1946,1°* confirmed its independence. 

The resolution of the Assembly welcomed termination of the mandate 
status of the three, thereby implying that the mandates themselves were 
no longer in effect. Mandate instruments were a special type of treaty 
and the process of substituting trust agreements for them could have 
involved some nice legal sinuosities. The territories affected were re- 
nounced by Germany to the five ‘‘Principal Allied and Associated Powers’’ 
of the Paris Peace Conference with which terms of mandates were worked 
out; but they became effective when ‘‘defined’’ by the Council of the 
League. The mandate instrument was thus a unilateral undertaking of 
the mandatory accepted on behalf of the members of the League by its 
Council, which under the Covenant possessed supervisory authority with 
respect to observance of the undertaking. The mandatories in the Charter 
of the United Nations (Article 77) agreed to application of the trustee- 
ship systems to ‘‘territories now held under mandate,’’ which implied 
voluntary continuation of the mandate until it should be superseded by 
a trust agreement, and this was confirmed by the statements of the 
mandatories in the General Assembly of the United Nations and Assembly 
of the League of Nations. The resolution of the Assembly adopted April 
18, 1946, assumed those conditions in dissolving the mandate system, 


which it expressed as follows: 1° 


The Assembly, 

Recalling that Article 22 of the Covenant applies to certain terri- 
tories placed under mandate the principle that the well-being and 
development of peoples not yet able to stand alone in the strenuous 
conditions of the modern world form a sacred trust of civilization ; 

1. Expresses its satisfaction with the manner in which the organs 
of the League have performed the functions entrusted to them with 
respect to the mandates system and in particular pays tribute to the 
work accomplished by the Permanent Mandates Commission ; 

2. Recalls the role of the League in assisting Iraq to progress from 
its status under an ‘‘A’’ Mandate to a condition of complete inde- 
pendence, welcomes the termination of the mandated status of Syria, 
the Lebanon and Transjordan, which have, since the last session of the 
Assembly, become independent members of the world community ; 

3. Recognizes, that, on the termination of the League’s existence, 
its functions with respect to the mandated territories will come to an 
end, but notes that Chapters XI, XII and XIII of the Charter of the 
United Nations embody principles corresponding to those declared in 
Article 22 of the Covenant of the League; 


104 United Kingdom, Treaty Series no. 32 (1946), Cmd. 6916. The ratifications were 
exchanged June 17, 1946, so the treaty entered into force only after the resolution of 
the Assembly. 

105 Records of the . . . 21st Ordinary Session of the Assembly, 278, with the report 
at 251 and the vote, Egypt abstaining, at 58. 
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4. Takes note of the expressed intention of the Members of the 
League now administering territories under mandate to continue to 
administer them for the well-being and development of the peoples 
concerned in accordance with the obligations contained in the re- 
spective Mandates, until other arrangements have been agreed between 
the United Nations and the respective mandatory Powers. 


Under the Charter members of the United Nations, ‘‘states directly 
concerned, including the mandatory,’’ agreed upon terms of trusteeship 
without working out any definition of ‘‘direct concern.’’ The mandatories 
submitted to the General Assembly draft agreements which were considered 
in the Fourth Committee °° where all members were participtants. Nine 
trusteeship agreements in succession to League mandates were approved 
by the General Assembly as follows:'°’ On December 13, 1946: To 
Australia for New Guinea; to Belgium for Ruanda-Urundi; to France for 
the Cameroons and Togoland; to New Zealand for Western Samoa; to the 
United Kingdom for Tanganyika, Cameroons and Togoland; on November 
1, 1947: to Australia, New Zealand and the United Kingdom for Nauru. 

The trust agreements, in accordance with the Charter, approved differ 
from the League mandates in several respects. They are not divided into 
classes and none of these trust territories are administered ‘‘as an integral 
part’’ of the trustee’s territory, although local defense measures are per- 
mitted. The objective of self-government is emphasized and oral petitions 
are provided for, as well as inspection on behalf of the Trusteeship Council. 
No draft agreement has been submitted by South Africa for South West 
Africa as recommended by the General Assembly on December 14, 1946,'° 
and November 1, 1947, though South Africa has submitted a report on 
its administration. 

In the Charter system the Trusteeship Council became the supervising 
body, being a principal organ of the United Nations and possessing much 
more influence than the Permanent Mandates Commission of the League, 
which only advised the Council of the League. The Trusteeship Council 
is composed in moieties of representatives of states which do and do not 
administer trust territories, with China, France, the Soviet Union, the 
United Kingdom and the United States represented in any case. The 
approval of the agreements in 1946 opened the way to organize the 
Trusteeship Council, the balance required in its composition by Article 
86 of the Charter calling for the election by the General Assembly of 
two members which do not administer trust territories. Iraq and Mexico 


106 See the Report of the Fourth Committee, December 12, 1946, A/258, for the 
negotiations. 

107 Texts of Agreements for Trust Territories as approved ...13 December 1946 
(General Assembly, Official Records of the 2d Part of the 1st Session, Supp. No. 5); 
Nauru, A/402/Rev./1. 

108 Resolutions adopted by the General Assembly ... 23 Oct. to 15 Dec. 1946, no. 
65 (I), 123 (A/64/Add.1). 
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were elected on December 14, 1946,1°° and the Trusteeship Council held 
its first session March 26 to April 28, 1947. Costa Rica and the Philippines 
were added on November 13, 1947. 

The United States submitted on February 26, 1947, a draft trust agree- 
ment to the members of the Security Council, New Zealand and the 
Philippines containing terms under which it wished to administer the 
former Japanese mandate for the Pacific islands north of the Equator, 
the Territory of the Pacific Islands. Under Articles 82 and 83 of the 
Charter this proposal provided for a strategic area trust, a type which 
did not exist under the League. The agreement was revised and approved 
by the Security Council on April 2, 1947, and its entrance into force was 
effected by approval of the President of the United States on July 18, 
1947, pursuant to a law of the same date.’"° 

At the succession of the United Nations to the League’s mandate 
system Palestine was the only remaining ‘‘A’’ mandate. There the 
United Kingdom had a problem growing out of the influx of Jews into 
the ‘‘ Jewish national home’”’ referred to in the mandate of July 24, 1922, 
and the conflict of the Jews with the Palestinian Arabs had become more 
and more acute. The United Kingdom as the mandatory requested a 
special session of the General Assembly to consider the question and in its 
deliberations from April 28 to May 15, 1947, a Special Committee of 11 
members was appointed to report to the regular session.'! The report +” 
recommended a partition of Palestine with independent Arab and Jewish 
states in economic union, and the City of Jerusalem established as a corpus 
separatum under a regime worked out and administered through the 
medium of the Trusteeship Council. The plan was approved by the 
General Assembly on November 29, 1947, it being understood that the 
United Kingdom as mandatory would evacuate Palestine by August 1, 
1948 and the provisional governments would take over when organized 
by a Special Committee of the United Nations.1¥ 

The United Nations Educational, Scientific and Cultural Organization, 
organized in November, 1945, is the lineal successor of the International 
Committee on Intellectual Codperation of the League of Nations. In 
that field the League’s record was available without transfer of anything 
but the archives. The working League element was the International 
Institute of Intellectual Codperation, established and largely maintained 


109 Same, no. 64 (I), 122. 

11061 Stat. 397 (Public Law 204, 80th Cong., 1st Sess.); in general, Robert R. 
Robbins, ‘‘ United States Trusteeship for the Territory of the Pacific Islands,’’ Depart- 
ment of State Bulletin, XVI, 783; agreement in Treaties and Other International Act 
Series, No. 1665. 

111 Resolutions adopted by the General Assembly . .. 28 April to 15 May 1947, no. 
106 (S-1), 6 (A/310). 

112 A /364. 

113 A/516. 
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by the French Government under a tender dated December 8, 1924. The 
archives, documents and property acquired by the Institute became prop- 
erty of the League. The 21st session of the Assembly in a resolution of 
April 18, 19467** instructed the Secretary-General in conjunction with 
the Directorate of the Institute to transfer that property to the United 
Nations. The resolution, which resulted from the discussion in the First 
Committee, read: 


1. The Assembly thanks the International Institute of Intellectual 
Codperation (Paris) for the valuable collaboration which, since 1925, 
it has given to the League of Nations as the organ for the execution 
of the decisions and recommendations of the International Committee 
on Intellectual Codperation. 

2. The Assembly, 

Being desirous of facilitating by all the means in its power the 
continuity of the work of intellectual codperation ; 

Considering that paragraph 7 of the letter of December 8, 1924, 
from the French Government to the President of the Council of the 
League of Nations provides that, in the event of the abolition of the 
Institute, any articles and, in particular, the archives and collections 
of documents deposited in the premises by the Governing Body, as 
well as any property which has been acquired by the Institute during 
its period of operation, shall remain the property of the League of 
Nations: 

Resolves to transfer the right of property mentioned above to the 
United Nations; 

Instructs the Secretary-General of the League of Nations to take 
in due time, in conjunction with the Directorate of the Institute, the 
necessary measures for the execution of the present resolution. 


By Article 2 (e) of the agreement of July 19, 1946, the League of 
Nations transferred the movable property of the International Institute 
of Intellectual Codéperation to the United Nations.1** The Economic and 
Social Council on October 3, 1946, recommended that the Preparatory 
Commission of the United Nations Educational, Scientific and Cultural 
Organization and the Acting Director of the International Institute enter 
into negotiations to effect the transfer between them.’*® An agreement 
was reached on December 6 which accomplished the purpose and effected 
the dissolution of the International Institute of Intellectual Codperation 
as of December 31, 1946. Meanwhile, on recommendation of the Economic 
and Social Council, the General Assembly on November 19, 1946," 


114 Records of the ... 21st Ordinary Session of the Assembly, 59, 93, 252, 279. 

115 Resolutions adopted by the General Assembly . . . 23 Oct. to 15 Dec. 1946, no. 
79 (I), 140 (A/64/Add.1) ; 1 United Nations Treaty Series, at 112, file 2. 

116 Resolutions adopted by the Economic and Social Council ...11 Sept. to 10 
Dec. 1946, no. 24 (III), 69 (E/245/Rev. 1). 

117 Resolutions adopted by the General Assembly . . . 23 Oct. to 15 Dec. 1946, no. 
71 (1), 183 (A/64/Add.1). 
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recommended the assumption of the functions and activities of the Institute 
by the Organization under the terms of its Constitution and of the agree- 
ment establishing it as a specialized agency of the United Nations, which 
the General Assembly approved on December 14, 1946.11 The General 
Assembly authorized the Secretary-General to turn over to the Organiza- 
tion the assets of the Institute, which were transferred by the League to the 
United Nations without cost. As sketched for the General Assembly they 
consisted of office furniture and equipment valued at 3,179,500 French 
franes, archives, the library and stock of publications.“® The transfer 
to the United Nations was effected February 7, 1947.1*° 

When the Covenant of the League of Nations was made two articles 
were intended to provide rudimentarily for the sort of codrdination of 
international activities which has been more effectively and _ logically 
planned under the Economic and Social Council of the United Nations. 
In addition to authorizing centralization of secretarial work, Article 24 
of the Covenant provided for placing ‘‘under the direction of the League 
all international bureaus already established by general treaties if the 
parties to such treaties consent.’’ Only five bodies accepted the status: 
The International Bureau for Information regarding Relief to Foreigners, 
Paris; the International Hydrographic Bureau, Monaco; the Central 
International Office for the Control of the Liquor Traffic in Africa, 
Brussels; the International Commission for Air Navigation, Paris, and 
the International Exhibitions Bureau, Paris. These bureaus were inde- 
pendent of the League in both functioning and finance, and the ‘‘direc- 
tion’’ consisted only of receiving information and obtaining technical ad- 
vice. The relation was ended with a resolution as follows: %** 


The Assembly directs the Secretary-General to thank the inter- 
national bureaus and other organizations named in this resolution for 
their collaboration with the League of Nations in the past, and to 
inform them that the relation with the League established in accord- 
ance with Article 24 of the Covenant must be regarded as coming 
to an end on the dissolution of the League, with effect from the day 
following the close of the present session of the Assembly. 


The International Relief Union, established by a convention of July 12, 
1927, was in relation with the League to the extent that its accounts were 
reported to the League for auditing. The notice sent to it raised the ques- 
tion of revision of the convention and statute of the Union, which the Sec- 
retary-General of the League was informed would be considered by the 
General Council of the Union in the autumn of 1947.1? 


118 Same, no. 50 (I), 78; text in A/77 and as covered by the protocol of February 
3, 1947, in 1 United Nations Treaty Series, 233, file 11. 

119 The schedule in A/136. 

120 League of Nations, Board of Liquidation, Third Interim Report, 3 (C.3.M.3.1947). 

121 Records of the . . . 21st Ordinary Session of the Assembly, 238, 252, 279. 

122 League of Nations, Board of Liquidation, Final Report, 20 (C.5.M.5.1947.1). 
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Beyond these definite instances of transfer of functions and activities 
under precise decisions, it is impossible within an article to trace the heri- 
tage which the United Nations takes over from the League of Nations. 
Illustrations of the absorptive process must suffice. No equivalent of 
Article 25 of the Covenant, by which the members of the League agree to 
encourage and promote the establishment and codperation of national Red 
Cross organizations, appears in the Charter, which however in Article 71 
provides for ‘‘consultation with non-governmental organizations.’’ The 
terms of Article 25 with respect to national Red Cross (and Red Crescent) 
societies were adopted in a resolution of the General Assembly on No- 
vember 19, 1946, on recommendation of the Economic and Social Coun- 
cil.128 More importantly the International Committee of the Red Cross 
was accorded consultative status in category b by the Economic and Social 
Council on June 21, 1946.14 That status represents a formalization by the 
United Nations of a system which grew up in the League of Nations in 
spontaneous application of the principle that every real interest in a sub- 
ject should be examined during its consideration. Under Article 71 of the 
Charter the Economie and Social Council adopted on October 1, 1946,'* 
rules for the consultation of non-governmental organizations which divided 
them into three categories : **° 


(a) Organizations which have a basic interest in most of the activi- 
ties of the Council, and are closely linked with the economic or social 


life of the areas which they represent ; 
(b) Organizations which have a special competence but are con- 
cerned specifically with only a few of the fields of activity covered by 


the Council ; 
(c) Organizations which are primarily concerned with the develop- 
ment of public opinion and with the dissemination of information. 


The Economic and Social Council is itself a development from one of 
the last decisions of the League of Nations Assembly, concentration of 
supervision and coordination of the divers activities under a Central Com- 
mittee on Economie and Social Questions. Previously (in 1936) the 
League had adopted general regulations for the control of all committees, 
after 16 years of experience. The Economic and Social Council on August 
12, 1947,227 adopted general Rules of Procedure for Functional Commis- 
sions of the Economic and Social Council, and extensive studies are under 
way to ensure full coordination of its commissions and specialized agencies. 


123 Resolutions adopted by the General Assembly . . . 23 Oct. to 15 Dec. 1946, no. 
55 (1), 89 (A/64/Add.1). 

124 Resolutions adopted by the Economie and Social Council ... 28 Feb. to 29 
Mar. 1947, no. 57 (IV), at 50 (E/437). 

125 Resolutions adopted by the Economic and Social Council . . . 11 Sept. to 10 Dee. 
1946, no. 17 (III), 27 (E/245/Rev.1). 

126 Economic and Social Council, Official Records, Ist Session, 321. 

127 Resolutions adopted by the Economic and Social Council ...19 July to 16 
Aug. 1945, no. 100 (IV), 92 (E/573). 
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Two other instances of picking up where the League left off may be men- 
tioned. The League of Nations dealt with the idea of a world calendar 
from 1923 to 1937. The question came before the Economic and Social 
Council on a motion by Peru that such a calendar be adopted on January 
1, 1950, when the year begins conveniently for reform. A summary study 
by the Secretariat was prepared and the Economic and Social Council on 
July 21, 1947,1** postponed action on a question that will arise again. 
Again, the assassination at Marseilles on October 9, 1934, of King Alex- 
ander of Yugoslavia and Minister of Foreign Affairs Louis Barthou of 
France caused the League of Nations to undertake studies which resulted 
in opening for signature on November 16, 1937, of a convention for the 
prevention and punishment of terrorism and of a convention for the crea- 
tion of an international criminal court. The mass murders perpetrated 
by the Nazi Germans inspired the General Assembly of the United Nations 
on December 11, 1946,1*° to affirm ‘‘that genocide is a crime under inter- 
national law’’ and to request the Economie and Social Council to study 
a draft convention on the subject. The Council on August 6, 1947, ap- 
proved the text of a draft convention for the prevention and punishment 
of genocide ‘°° which made extensive use of the convention on an interna- 
tional criminal court. The General Assembly on November 21, 1947, asked 
the Economie and Social Council to continue its work of completing the 
convention. 


Dissolution of the Permanent Court 


The Executive Committee of the Preparatory Commission of the United 
Nations labored somewhat over the problem of substituting the Interna- 
tiona) Court of Justice for the Permanent Court of International Justice. 
It tried its hand at committing all parties to the protocol of signature which 
were members of the United Nations by a resolution closing out the Perma- 
nent Court, and drafted a resolution ‘‘to be moved in the Assembly of 
the League of Nations’’ to accomplish a like result there.1** The Prepara- 
tory Commission, considering that resolution beyond its authority, simply 
noted in its report ‘** that certain of its members which were members of 
the League of Nations intended to move in its Assembly ‘‘a resolution for 
the purpose of effecting the dissolution of the Permanent Court of Inter- 
national Justice.’’ The Preparatory Commission’s resolution of Decem- 

128 Resolutions adopted by the Economic and Social Council ...28 Feb. to 29 


March, 1947, no. 54 (IV), 44 (E/437); ibid., 19 July to 16 Aug. 1947, no. 97 (V), 
90 (E/573); the note by the Secretary-General is E/465. 


129 Resolutions adopted by the General Assembly . . . 23 Oct. to 15 Dec. 1946, no. 96 
(I), 188 (A/64/Add.1). 
180 Resolutions adopted by the Economic and Social Council ...19 July to 16 


Aug. 1947, no. 77 (V), 21, at 28 (E/573). 

181 Report of the Executive Committee of the Preparatory Commission of the United 
Nations, 8, 67 (PC/EX/113/Rev. 1). 

182 Report of the Preparatory Commission of the United Nations, 57 (PC/20). 
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ber 18, 1945, recorded that its members which were parties to the protocol 
of signature of December 18, 1920, assented to dissolution of the Court, 
and that ‘‘the states concerned’’ would require such assent by the states 
at war. 

When the First Committee of the 21st Assembly of the League met on 
April 8, 1946, the Preparatory Commission’s resolution was brought to its 
attention and the Governments of South Africa, France, the United King- 
dom, Luxembourg, Mexico, and Norway tabled a revised version of the 
Executive Committee’s proposal. The tabled draft contained these para- 
graphs on abrogation of the protocol of signature: 


5. Considering that the Assembly has been informed that, under the 
terms of the peace treaties at present intended to be made with them 
or in some other appropriate form, those States parties to the Protocol 
of Signature of the Statute of the Permanent Court of International 
Justice but not members of the League which have been or still are at 
war with certain of the Members of the United Nations have been or 
will be required to assent to any measures taken to bring the Perma- 


nent Court to an end; and 
6. Considering that all the Judges of the Permanent Court have 


resigned. 


Sir Hartley Shawcross*** suggested that such language ‘‘might con- 
ceivably give rise to various complicated and obscure legal problems which 
need not be discussed . . . and the resolution might usefully confine itself 
to a bare recital of the facts.’’ The International Court of Justice was 


already established and the action of the United Nations and the contem- 
plated action of the League of Nations as a matter of fact gave assent to 
the dissolution of the Permanent Court by all except the enemy states. The 
two paragraphs quoted above were consolidated into this: 


Considering that all the Judges of the Permanent Court have re- 
signed and that on the dissolution of the League no machinery will 
exist for the appointment of new Judges. 


The actual resolution of April 18 was: 


That the Permanent Court of International Justice is for all pur- 
poses to be regarded as dissolved with effect from the day following the 
close of the present session of the Assembly [i.e., April 19, 1946] but 
without prejudice to such subsequent measures of liquidation as may 
be necessary. 

The Judges of the International Court of Justice had already held their 
first meeting on April 3, 1946. 

The transfer and distribution of the assets of the League of Nations pro- 
ceeded simultaneously with the transfer of functions and activities, but 
were of so different a character that they are reserved for separate treat- 
ment. 

138 Records of the 20th and 21st Ordinary Sessions of the Assembly, 73, 55, 277 
(League of Nations Official Journal, Spec. Sup. no. 194). 


( 

tl 
dc 
no 
bi 
Wh 
the 
26, 
lay 
pro 
ran 
defi 
tion 
ad 
1] 

2 
tary 
Rear 
25, 1 
in 7 
Memo 


WAS THERE AN ULTIMATUM BEFORE PEARL HARBOR? 


By Norman Hit * 


The word ultimatum is used repeatedly in the Report of the Army Pearl 
Harbor Board and in the testimony given to the Joint Congressional 
Committee investigating the Pearl Harbor disaster. In the former it is 
asserted that the Japanese regarded the ‘‘Ten Points’’ submitted to their 
government on November 26, 1941, as an ultimatum, and the testimony 
of Ambassador Grew is cited in support of the statement.’ It is further 
asserted, contrary to facts brought out in more recent evidence, that the 
Japanese navy left Tankan Bay en route to Hawaii immediately after 
Secretary Hull’s note was received.” The Report does not itself call the 
‘‘Ten Points’’ an ultimatum; it does not deny, however that the Japanese 
were justified in so regarding the document, and it criticizes Mr. Hull for 
submitting a document which ‘‘hastened’’ the attack on Pearl Harbor. On 
the other hand Secretary Hull is quoted in the Report as denying that the 
document was an ultimatum. He made a similar statement to the Joint 
Congressional Committee and asserted at the same time that the Japanese 
note of November 20 to the United States was an ultimatum.’ 

It is not the purpose of this paper to deal with the question of responsi- 
bility for the attack on Pearl Harbor. The sole purpose is to discover 
whether that attack was preceded by an ultimatum threatening war. Did 
the Japanese note of November 20, 1941, or the American note of November 
26, 1941, constitute an ultimatum as that term is used in international 
law ? 

No doubt the term ultimatum has been used very broadly as a final 
proposal or demand whose rejection will result in pressure of many kinds, 
ranging from suspension of diplomatic relations to war. Oppenheim’s 
definition of an ultimatum as ‘‘the technical term for a written communica- 
tion by one state to another which ends amicable negotiations respecting 
a difference, and formulates for the last time, and catcgorically, the de- 


* Professor of Political Science, University of Nebraska. 

1 Report of the Army Pearl Harbor Board, Ch. III, C. 2 and 3, and Ch. IV. 

2 Admiral Nagano has stated that the Japanese fleet left Tankan Bay before Secre- 
tary Hull’s note of November 26 was received. See The New York Times, Oct. 25, 1941. 
Rear Admiral T. B. Inglis testified before the Joint Congressional Committee on Nov. 
17, 1945, that captured Japanese documents showed that the fleet was ordered on Nov. 
25, 1941, to leave port early the next morning. 

3Secretary Hull’s testimony before the Joint Congressional Committee may be found 
in The New York Times, Nov. 24, 1945. See repetition of this view in Mr. Hull’s 
Memoirs as quoted in The New York Times, Feb. 21, 1948, p. —. 
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mands to be fulfilled if other measures are to be averted’’ indicates the 
wide range of actions that may be threatened.* It is possible to refer to 
many instances when it has been well understood by both of the disputants 
that uwlttmata submitted did not threaten war. For instance Lord Curzon 
dispatched a note to the Soviet Government on May, 2, 1923, presenting a 
number of demands relating to Russian propaganda and other matters 
which had been in dispute, and threatened that unless the Soviet Govern- 
ment complied within ten days the British Government would consider the 
trade agreement of 1921 to be terminated.’ In 1929 the Russian Govern- 
ment dispatched an ultimatum to China demanding a restoration of the 
management of the Eastern Chinese Railway to its former status, but it 
was understood by both governments that there was no threat of war, and, 
when the Chinese reply proved unacceptable, Russia broke off diplomatic 
relations.® 

In view of the fact that the attack on Pearl Harbor was the beginning 
of war it is evident that both the Japanese and Mr. Hull used the word 
ultimatum in the sense of a communication threatening war. For that 
reason it is pertinent to examine such ultimata in some detail in order 
to determine their identifying characteristics. What, in brief, is an ulti- 
matum as the term has been used in the Pearl Harbor investigations, one 
whose rejection will lead to war? 

One type of ultimatum threatening war is described in Hague Con- 
vention III, signed in 1907. Dealing generally with the beginning of war, 
Article I of that document provides that ‘‘The Contracting Powers recog- 
nize that hostilities between them are not to commence without a previous 
unequivocal warning, which shall take the form either of a declaration 
of war, giving reasons, or of an ultimatum with a conditional declaration 
of war.’’ As stated in the Report of the Committee of Examination the 
provision was intended to prevent ‘‘surprise’’ and ‘‘equivocation’’ in the 
beginning of war.’ By 1939 the Convention had been ratified or ad- 


4 Oppenheim, L., International Law (1906), Vol. II, pp. 30-31. See also the definition 
of ultimatum in Dictionnaire Diplomatique, Académie Diplomatique Internationale, Vol. 
II, pp. 999-1000, which reads as follows: On entend par ultimatum un acte émanant 
d’un Etat ou de certains de ses organes compétents, rédigé en termes péremptoires, 
envoyé a un autre Etat dans le but d’obtenir de ce dernier certaines satisfactions, 
consistant généralement soit en des actes a exécuter, soit en des abstentions. Si l’Etat 
auquel il est adressé refuse de l’exécuter, il peut devenir une déclaration de guerre. 
Il s’accompagne généralement d’un délai dans lequel il est ad exécuter, avant qué 
soient mises en vigueur les sanctions projetées. A l’expiration, du délai, l’Etat qui 
n’a point obtenu les satisfactions réclamées est censé étre autorisé a commencer 
l’exécution des sanctions indiquées ou les operations de guerre. 

5 Toynbee, A. J., Survey of International Affairs, 1924, p. 221. 

6 The China Year Book, 1929-1980, p. 1225. Also Clyde, P., A History of the Far 
East, p. 650. 

? Proceedings of the Hague Peace Conference of 1907. Scott, J. B. ed., Vol. III, p. 42. 
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hered to by thirty states.* Because it did not have the ratifications of 
all of the belligerents, the convention was not generally applicable either 
in World War I or in World War II. Both the United States and Japan 
were parties to it, however, and it was therefore applicable in the relations 
between those two states during the month of November, 1941. There 
was nothing new, however, in the meaning of the word ‘‘ultimatum”’ as 
used in the convention; if there was anything new in the convention it 
was the requirement that war be preceded by a declaration or by an ulti- 
matum with a conditional declaration.’® 

The kind of an ultimatum mentioned in Hague Convention III (one 
with a conditional declaration) as constituting one method of beginning 
war is most explicit in every respect, setting forth certain demands and 
stating specifically that unless an acceptance is received within a fixed 
period of time, ‘‘war’’ will follow immediately. Such an ultimatum would 
not in international law require any subsequent declaration of war. It 
will be understood that a status of war will be the consequence ipso facto 
of rejection of the demands made or of the expiry of the time limit. Ifa 
formal declaration is made under these circumstances, it is likely to be a 
matter of constitutional procedure.’ No doubt it was this kind of docu- 
ment which M. Kleen had in mind when he said that ‘‘if it is bien précis, 
it constitutes in effect a declaration of war.’’ ?” 

An ultimatum of this nature was submitted to the British Government 
by President Kruger of the Transvaal on October 8, 1899.1° It demanded 


inter alia that British troops leave the republic immediately, and stated 
that the absence by 5 P.M. on October 11 of an affirmative reply to the 
four demands made would be looked upon as a declaration of war. On 
the expiry of the time limit the Boer War began. 

None of the ultimatums dispatched by the governments which became 
belligerent in World War I contained a conditional declaration of war. In 


8 The States which had ratified or adhered to the Convention were: Austria-Hungary, 
Belgium, Bolivia, Brazil, China, Denmark, El Salvador, Ethiopia, Finland, France, 
Germany, Great Britain, Guatemala, Haiti, Japan, Liberia, Luxemburg, Mexico, Nether- 
lands, Nicaragua, Norway, Panama, Poland, Portugal, Roumania, Russia, Siam, Sweden, 
Switzerland, and the United States. 

® Bulgaria, Greece, Italy and Serbia (Yugoslavia) were not party to the convention. 

10 Practice regarding the use of a declaration or an ultimatum in the commencement 
of war during the eighteenth and nineteenth centuries was not uniform; during the 
latter half of the nineteenth century only a few wars were begun without the dispatch 
of such a document, but on the whole Hague Convention III must be looked upon as 
legislation somewhat in advance of the prevailing usage. 

11 For instance in the United States it is Congress that declares war, and therefore 
an ultimatum submitted by the president would be followed by a formal declaration, 
unless the ultimatum is dispatched with Congressional authorization and specifically 
names war as the alternative to the acceptance of demands. 

12 Annuaire de l’Institut de Droit International, 1906, p. 34. 

13 Westlake, J., International Law, Part I (1907), p. 26. 
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World War II, however, both France and Great Britain, acting individu- 
ally, dispatched ultimatums to Germany that were explicit in every detail. 
In demanding that Germany cease its aggressive action against Poland, 
these documents fixed September 3 at 11 A.M. as the deadline for replies 
to notes submitted twenty-four hours earlier and asserted that if satis- 
factory replies were not forthcoming ‘‘a state of war exists as from that 
time.’’?* Later in the same day Prime Minister Chamberlin announced 
in the House of Commons that ‘‘no such undertaking was received at the 
time stipulated and consequently this country is at war with Germany.’’ »° 

Most ultimatums threatening war do not contain conditional declarations 
as specified in Hague Convention III and Consequently are not explicit 
in all respects. They are bound to be quite clear in their statements of 
demands, but there may be no reference to war, and perhaps no time limit. 
In some instances there has been no specific reference to coercion of any 
nature. The ultimative character of such communications is not derived 
from their wording so much as from the surrounding circumstances which 
give them meaning. Where there is no statement of the measures to be 
taken in the event a demand is rejected, it is understood from the cireum- 
stances that a document is in effect a threat of war. Where the threat is 
one of reprisal, the occupation of territory or something that appears to 
be less than war, it is again the circumstances surrounding the submission 
of a document which are most important, whether in view of previous 
statements made, the tension of the occasion, and the strength and atti- 
tudes of the disputants, it will be understood that the measures to be taken 
will be looked upon as acts of war. The sine qua non of an ultimatum 
of this nature is a clear understanding on the part of both disputants 
that a demand is final and that rejection will lead to coercive measures 
in the nature of war or of acts which may reasonably be construed as acts 
of war by the respondent. Even though it contains no conditional declara- 
tion of war, a document which conveys such an understanding will accom- 
plish the purpose of an ultimatum as stated by the Committee of Examina- 
tion at the Hague Conference in 1907; it will enable the power to which 
it is addressed to ‘‘come to a decision with a full knowledge of the circum- 
stances; it may give full satisfaction to its adversary or it may fight.’’”* 

Because this type of an ultimatum threatening war does not make war 
the consequence ipso facto of a rejection of the demands submitted, it is 
generally followed by a formal declaration.*7 It is the subsequent declara- 


14 Documents Concerning German-Polish Relations, and the Outbreak of Hostilities 
Between Great Britain and Germany on September 3, 1989. London, 1939, p. 175. 

15 Same, p. 179. 

16 Proceedings of the Hague Peace Conference of 1907, Scott, J. B. ed., Vol. ITI, p. 42. 

17 Hyde, C. C., International Law Chiefly as Interpreted and Applied by the United 
States, Vol. II, pp. 196-197, asserts that ‘‘The Power issuing such a warning may not, 
however, deem failure to comply with its demands as automatically productive of war, 
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tion which brings the procedure within the provisions of Hague Conven- 
tion III. The ultimatum in this case is only a warning that war will be 
declared unless the respondent agrees to the demands submitted. Failure 
to comply with the demands, as Professor Hyde has stated, ‘‘is indicative 
of the cause of the war or the excuse for waging it rather than of the be- 
ginning of the conflict.’’ *% 

That the formal aspects of ultimatums of this type have followed no fixed 
pattern may be seen from an examination of a number of them. On 
April 20, 1898, Congress passed a joint resolution, which was dispatched 
by President McKinley to the Spanish Government on the following day, 
demanding that Spain ‘‘relinquish her authority and government in Cuba’”’ 
and directing such employment of the army and navy as might be necessary 
to carry the resolution into effect..° In forwarding the resolution to the 
Spanish Government, President McKinley stated that a reply must be in 
his hands by April 23. Although the word ‘‘war’’ was not used in the 
Congressional resolution, the Spanish Government immediately notified 
our government that it regarded the document as a declaration of war. 
Apparently the American communication appeared to the Spanish Govern- 
ment to be equivalent to a conditional declaration with demands which 
they were unwilling to meet. From the terms of the Congressional resolu- 
tion, however, it is clear that our government intended to threaten war 
without making war the result ipso facto of rejection. A later act of 
Congress, approved on April 25, 1898, declared war to have existed since 
April 21, which is further evidence that this was the intention of the United 
States Government. 

Similarly, the ultimatum sent by Italy to Turkey on September 28, 
1911, did not use the word ‘‘war,’’ but after recounting Italy’s grievances 
against Turkey in Tripoli and Cyrenaica, announced an intention to occupy 
these North African territories.°°. A demand was made that the Turkish 
Government agree within twenty-four hours not to oppose the occupation. 
Failing the receipt of a satisfactory reply, the ultimatum asserted that 
‘the Italian Government will be obligated to proceed to the immediate exe- 


but rather as justifying its own initiative thereof.’’ It is of course true that the 
implications of this second type of an ultimatum threatening war are quite as grave 
as those with a conditional declaration. The warning of war may be equally clear 
too. The difference between the two types is mainly one of procedure. In this respect 
it may be noted that the Institute of International Law, meeting at Ghent in 1906, 
required in the first draft of its resolution that war ‘‘be preceded by a declaration pure 
and simple, or conditional and under the form of an ultimatum,’’ but in the final draft 
left out the word ‘‘conditional’’: Annuaire de l’Institut de Droit International, 1906, 
p. 54, 

18 Hyde, as cited p. 197. 

19 Moore, J. B., Digest of International Law, Vol. VII, p. 170. 

*0 Text in this JourRNAL, Vol. 6, Supplement, p. 11. 
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cution of the measures destined to ensure the occupation.’’ An Italian 
declaration of war followed the receipt of an unsatisfactory reply. 

Several nations dispatched ultimatums before entering World War I.” 
There were time limits in all of them excepting the one submitted by 
Germany to Belgium. The nature of the German demand upon Belgium 
—that no opposition be offered to the entry of the German army—made 
a time limit unnecessary; Germany had decided in any ease to enter the 
country and was willing to find the answer when her troops arrived.”* 
Although none of the ultimatums used the word ‘‘war,’’ the German note of 
August 2, 1914, to Belgium stated that rejection of the demands made 
would make it necessary ‘‘to consider Belgium as an enemy.’’ In two of 
them no alternatives to the acceptance of the demands were stated.** No 
doubt there was a strong implication that war would follow, for the 
language employed in both documents was direct, the word ‘‘demand’’ 
being used several times in the Austro-Hungarian ultimatum to Serbia; 
the tense atmosphere of the period added substantially to the probability 
that rejection would be followed by war. All of the ultimatums submitted 
in 1914-15 were followed by formal declarations of war.** 

Aside from the British and French ultimata of September 3, 1939, to 
which allusion has already been made, those submitted in World War II 
were quite like those submitted by Germany to Belgium in 1914. They 
were submitted by Italy to Greece, and by Germany to Norway, Denmark, 
Belgium and Holland respectively. All of them demanded the right of 
military occupation. None threatened ‘‘war,’’ but it was nevertheless 
clear that resistance to military occupation would lead to war. The 
Italian note to Greece stated that any Greek resistance would ‘‘be broken 
by armed force.’’?> The German note to Norway and Denmark stated the 
German intention to occupy those countries and said that if resistance 


21 For the texts of these documents see International Law Documents, Naval College, 
1917, as follows: Austria-Hungary to Serbia, July 22, 1914, p. 38; Germany to Russia, 
July 31, 1914, p. 100; Germany to Belgium, Aug. 2, 1914, p. 101; Germany to France, 
July 31, 1914, p. 103; Great Britain to Germany, Aug. 4, 1914, p. 116; Russia to 
Bulgaria, Oct. 3, 1915, p. 208; Japan to Germany, Aug. 15, 1914, p. 175; Italy to 
Turkey, Aug. 3, 1915, p. 170. 

22JTt has already been shown, however, that under somewhat similar circumstances 
Italy placed a time limit in her ultimatum to Turkey in 1911. 

23 In the German ultimatum to France, the latter was given eighteen hours to state 
that it would remain neutral in a war between Germany and Russia, but Germany did 
not state what she would do if the French refused. In the Austro-Hungarian ulti- 
matum to Serbia ‘‘demands’’ were made, but there was no statement as to the action 
to be taken in case the demands were rejected. 

24 International Law Documents, as cited, pp. 49, 100, 102, 103, 117, 170, 176, 209. 
Although the Austro-Hungarian note to Serbia was described by the Imperial and Royal 
Government as a ‘‘démarche with a time limit attached’’ (see British White Book, Cd. 
7467, No. 14) it accomplished the purpose of an ultimatum in every respect. 

25 The New York Times, Oct. 29, 1940, p. 4. 
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were offered ‘‘it would be broken by every available means by the German 
armed forces.’’** At the same time the German ministers in Oslo and 
Copenhagen submitted demands for local codperation with the German 
army and said that ‘‘the decision must be taken urgently, because the 
German action had already advanced so much that, if it was to be stopped, 
the German demands must be immediately accepted.’’?7 The German 
notes to Belgium and Holland, after stating an intention to occupy those 
countries, asserted that ‘‘the Belgian and Dutch Governments today have 
it within their power to safeguard the welfare of all peoples at the last 
moment by insuring that no resistance is offered.’’ They went on to 
demand that orders be issued by the Belgian and Dutch Governments 
‘‘without delay’’ to prevent resistance and said that ‘‘should the German 
troops encounter opposition in Belgium or Holland, it will be crushed 
with every means.’’ There was no time limit set in any of these documents 
except in the Italian note to Greece.”® 

Despite the diversity of form and content in the ultimatums which have 
just been described, and the absence of conditional declarations, all of 
them conveyed to the respondent a clear intention to resort to war. In 
the great majority of them it was not the wording of the communications 
that gave them the character of ultimatums so much as the surrounding 
circumstances—that troops were poised on the border ready to attack, 
that the diplomatic situation had reached an impasse, or that the dis- 
patching state had a reputation for quick, aggressive moves. 

Although it has been a common practice to fix in an ultimatum a time 
limit for a reply, there is no requirement that this shall be done. The 
presence of a time limit provides evidence of the urgency and of the tense- 
ness of atmosphere which usually accompany an ultimatum, but other 
circumstances may do so quite as well. No doubt the diplomatic tension, 
together with the peremptory nature of the demands made, was sufficient 
both in 1914 and in 1940 to give the German ultimatums to Belgium a most 
urgent character, regardless of the absence of a time limit. 

Further evidence of the importance of circumstances in construing a 
communication and thereby ascertaining the intention of the Government 
sending it, is to be seen from the fact that threats have been made at times 
with no implication that an ultimatum has been submitted. In a note 
handed to Ambassador Nomura on August 17, 1941, Secretary Hull stated 
that the Government of the United States ‘‘finds it necessary to say to 
the Government of Japan that if the Japanese Government takes any 


6 Text in Facts in Review, Apr. 15, 1940. 

*? White Paper, issued by the Norwegian Government, April 14, 1940. Text in 
Facts in Review, May 20, 1940. 

*8 The Italian ultimatum to Greece was submitted at 3 A.M. on October 28, 1940. It 
expired at 6 A.M. on the same day. Ihe Italian invasion of Greece began before the 
expiry of the time limit. See The New York Times, Oct. 29, 1940, p. 4, and Parliamen- 
tary Debates, House of Commons, Vol. 371, col. 733. 
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further steps in pursuance of a policy or program of military domination 
by force or threat of force of neighboring countries, the Government of 
the United States will be compelled to take immediately any and all steps 
which it may deem necessary toward safeguarding the legitimate rights 
and interests of the United States. ...’’?® There is no indication that 
this was regarded by either disputant as more than a mere threat; cer- 
tainly troop movements by the Japanese at a later date, which were under- 
taken in pursuance of further aggression, did not result in immediate 
war. At the time when the note was dispatched the relations between the 
United States and Japan had not reached a deadlock, nor were they badly 
strained; apparently both parties expected negotiations to continue and 
were hopeful that a peaceful solution would be found. 

While a diplomatic impasse has usually been one of the circumstances 
in which ultimatums have been dispatched, it is not true that all deadlocks 
lead to ultimatums or that a communication dispatched to terminate a dead- 
lock is necessarily an ultimatum. For instance, an impasse was reached 
in the Council of Foreign Ministers in London in 1945, without the sub- 
mission of any ultimatum. An ultimatum seeks to terminate a deadlock 
by giving the adversary a final chance to accept or reject stated terms 
with an understanding that rejection will lead to coercive measures. 

No doubt a diplomatic impasse was reached between the United States 
and Japan late in November, 1941. After months of negotiation no solu- 
tion was in sight. Neither the Japanese note of November 20 nor the 
American ‘‘Ten Points’’ made any concession on important issues. On 
the other hand, nothing was done to terminate conversations, and in this 
respect the diplomatic situation was better than it had been in July, 
when discussions were suspended as a result of Japanese military occupa- 
tion of southern Indo-China. 

Neither of the two notes appeared to seek a termination of the deadlock 
by the submission of an ultimatum; at least there was nothing in their 
tone or content to indicate that such a procedure was being employed.” 
Certainly neither contained a conditional declaration of war. Further- 
more the word ‘‘demand’”’ is not to be found in either of them; both of 
the notes were in the nature of ‘‘proposals.’’ There was no suggestion 
of coercion in either of them. In fact they were not materially different 
from earlier communications which passed between the two governments. 
There was nothing in either document to suggest the sort of finality that 
is characteristic of ultimatums; it appeared to be assumed, as far as the 
two notes were concerned, that conversations would be continued in- 
definitely. Indeed, the Japanese Ambassador was quoted in Mr. Hull's 


229 Foreign Relations of U. S., Peace and War, U. 8S. Foreign Policy, 1931-1941, 
p. 124. 

30 The text of the two notes may be found in this JourNaL, Vol. 36 (1942), Supple 
ment, pp. 43-47. 
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note of November 26 as having ‘‘recently’’ stated that his government 
was ‘‘desirous of continuing the conversations directed toward a compre- 
hensive and peaceful settlement in the Pacific area; that it would be 
helpful toward creating an atmosphere favorable to the successful outcome 
of the conversations if a temporary modus vivendi could be agreed upon 
to be in effect while the conversations looking to a peaceful settlement in 
the Pacific were continuing.’’** In his address of December 8, 1941, to 
Congress, President Roosevelt stated that when the Japanese attack on 
Pearl Harbor was made, the United States ‘‘was still in conversation with 
its government and its Emperor looking toward the maintenance of peace 
in the Pacific.’’** Officially, therefore, the way was left open from No- 
vember 20 until December 7 for concessions and new proposals. 

If either of the two notes were an ultimatum threatening war, that fact 
must have derived from circumstances surrounding its submission, which 
gave it much graver implications than would be at all evident from its 
wording. Certainly the relations between the two countries were strained, 
and patience was near a breaking-point. No doubt both disputants were 
aware that the diplomatic situation was much more serious than would be 
apparent in the wording and contents of the communications between 
them. But it is not at all clear that the circumstances surrounding the 
submission of either the Japanese note of November 20 or the American 
note of the 26th would prove that the dispatching government intended to 
submit an ultimatum threatening war and that the respondent understood 
that one had been received. It has already been pointed out that the 
purpose of an ultimatum is to give the respondent a final opportunity to 
accept stated terms or face coercion, a purpose that would be quite un- 
attainable unless both of the parties had the same understanding of the 
diplomatic situation and were aware that a communication had been sub- 
mitted with the intention of providing such an alternative. 

There is no considerable evidence that the United States Government 
intended its note of November 26 to be regarded as an ultimatum threat- 
ening war. Ina letter to the Army Board, Secretary of State Hull asserted 
that“ . . . the document under reference did not constitute in any sense an 
ultimatum.’’** Later in his testimony before the Joint Congressional 
Committee investigating the Pearl Harbor disaster, Mr. Hull again took 
this position.** It may be, as Secretary Stimson said in his diary, that 


31 Text of the note in this JouRNAL, Vol. 36 (1942), Supplement, p. 44 

82 Text of the address is given in same, of Official Documents, p. 22. 

Letter of Sept. 28, 1944, to the Army Pearl Harbor Board, quoted in Report, 
Chapter ITI, C. 

8 The New York Times, Nov. 24, 1945, pp. 1 and 3. He referred to Japanese state- 
ments that his note was an ultimatum as ‘‘in line with a well-known Japanese char- 
acteristic of utilizing completely false and flimsy pretexts.’’ Mr. Hull stated further 
that his note was ‘‘essentially a restatement of principles which have long been basic 
in this country’s foreign policy.’ 
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Mr. Hull regarded the ‘‘Ten Points’’ as his final effort, and that he ‘‘had 
broken the whole matter off’’ and ‘‘washed his hands of it,’’ but these 
were personal reactions not communicated to the Japanese Government.*° 
At most they were evidence of the recognition of a diplomatic impasse. 
Secretary Hull had submitted proposals which he and other American 
officials knew did not have much, if any, chance of acceptance. They 
realized too that Japan might resort to force, but no evidence has been 
presented to show that this government had in any way threatened to 
coerce the Japanese. The evidence shows rather that the high officials 
in Washington were fearful after November 26 of a Japanese attack on 
the United States.** 

It may be, as the Army Report asserts, that the Japanese regarded Mr. 
Hull’s note as an ultimatum, even if it were not intended as such. There 
is, of course, little to prevent a government from construing a note which 
it has received in any way that it pleases. But it could not be admitted 
that a note is an ultimatum simply because the respondent chooses to 
eall it one. Often an attitude of this sort may be assumed only to place 
the blame for war on an adversary, or as justification for a sudden attack. 

Although the Army Report asserts that the Japanese treated Mr. Hull’s 
note as an ultimatum ‘‘by notifying the task force, which, as the evidence 
shows, was waiting at Tankan Bay, to start the movement against Hawaii, 
and it did move out on the 27th-28th of November,’’ later evidence shows 
that the Japanese fleet actually left on November 26, before the receipt 
of Mr. Hull’s note.*7 Even were it true that the fleet left Japanese waters 
after the receipt of the note, this fact could hardly transform the note into 
an ultimatum. Any event might be made the occasion for a fleet move- 
ment; for that matter such action might have no relation to any particular 
diplomatic event. 

It may be noted, too, in discussing the Japanese attitude toward Secre- 


35 Mr. Stimson’s diary, quoted in the Report, Chapter III, C, quotes Mr. Hull as 
saying to the Secretary of War, ‘‘I have washed my hands of it, and it is now in the 
hands of you and Knox, the Army and the Navy.’’ 

36 For instance the following account is given in Peace and War, U. S. Foreign 
Policy, 1931-1941, p. 138: ‘‘On November 25 and November 28, at meetings of high 
officials of this Government, Secretary Hull recognized the critical nature of the re- 
lations of this country with Japan. He stated that there was practically no possibility 
of an agreement being achieved with Japan; that in his opinion the Japanese were 
likely to break out at any time with new acts of conquest by force; . . . The Secretary 
expressed his judgment that any plans for our military defense should include an 
assumption that the Japanese might make the element of surprise a central point in 
their strategy and also might attack at various points simultaneously.... ”’ 

87 On November 17, 1945, Admiral T. B. Inglis testified before the Joint Congres- 
sional Committee that captured enemy documents had revealed that the Japanese fleet 
left Tankan Bay early on the morning of November 26, in accordance with instructious 
issued on November 25. This statement has been confirmed by Admiral Nagano. See 
The New York Times, Oct. 25, 1941. 
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tary Hull’s ‘‘Ten Points’’ that no official statement emanated from the 
Japanese Government to the effect that an ultimatum had been received 
by them. From Ambassador Grew’s observations the Japanese attitude 
could at most be labeled semi-official. He said that a letter from a promi- 
nent Japanese closely in touch with government circles stated that ‘‘I 
have had conversations with my friends and after examining their feelings 
I have come to the conclusion that they believe, with no knowledge of 
the actual contents of the American document of November 26, that 
Washington has delivered an ultimatum to us.’’** Mr. Grew said that 
he believed that the letter furnished ‘‘a fair sample of public opinion in 
Japan.”’ 

In his testimony before the Joint Congressional Committee, Secretary 
Hull declared that the Japanese proposals of November 20, 1941, to this 
government constituted in effect an ultimatum.*® He stated that inter- 
cepted messages in code had revealed that ‘‘negotiations must be termi- 
nated by November 25, later extended to November 29.’’ 4° In another 
connection Mr. Hull said before the Committee that the Japanese note 
of November 20 was flatly described by a Japanese emissary as ‘‘a final 
Japanese proposition, an ultimatum.’’ It may be noted too that as early 
as November 15 Mr. Hull asserted to the Japanese envoys in Washington 
that he did not think that our government should be receiving ‘‘repre- 
sentations suggestive of ultimata.’’ * 

It would, of course, be impossible to take as final Mr. Hull’s designa- 
tion of the Japanese note of November 20 as an ultimatum any more than 
the Japanese view that we sent an ultimatum on November 26 may be 
taken as incontrovertible. It is important in fixing the status of the 
Japanese communication to have their view of the matter as well as that 
of our own government. 

Did the Japanese Government regard their note of November 20 as an 
ultimatum? The point has already been made that the document con- 
tained no ‘‘demand,’’ and that in diplomatic conversations it was con- 
sistently referred to as a ‘‘proposal.’’ It presented no threat of force, 
but in Japan government officials made speeches openly suggesting co- 
ercion. While there was no time limit for an acceptance set in the note, 
the Japanese envoys in Washington urged a quick settlement and from 
intercepted code messages American officials learned that the Japanese Gov- 
ernment had fixed a deadline for acceptance. On the other hand, the 


38Grew, J. C., Ten Years in Japan, pp. 485-486. 

39 The New York Times, Nov. 24, 1945, pp. 1 and 3. 

*0The same; see also Foreign Relations of U. S., 1931-1941, p. 761 (here Nov. 24 
is given as the date fixed for the termination of negotiations), and Secretary Stimson’s 
statement in Report of the Army Pearl Harbor Board, p. 59, that the War Department 
had ‘‘information available Nov. 17 and 22 that the negotiations for a peaceful settle- 
ment be terminated by Nov. 25, 1941, later extended to Nov. 29, 1941.’’ 

The New York Times, Nov. 24, p. 3. 
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deadline was not considered as immutable by the Japanese for it was 
changed. Mr. Hull has already been quoted as saying that a Japanese 
emissary called the communication an ultimatum. From his reported 
statement it is not clear, however, whether the emissary made such a refer- 
ence to Mr. Hull personally or to Japanese officials in an intercepted 
message. If the former were the case, then certainly the Japanese Gov- 
ernment intended to send us an ultimatum and there was one in fact. 
But since Mr. Hull relied so strongly upon intercepted messages in fixing 
his attitude toward the note, as his testimony shows, it appears probable 
that the statement of the Japanese emissary was not made directly to him. 

There can be small doubt that the Japanese treated their note to us 
very much as though it were an ultimatum. They were prepared to sup- 
port their ‘‘proposals’’ with force and when, on November 25, the order 
was given to the fleet to leave for Hawaii, they were no doubt motivated 
by the prospect of a refusal of their terms by the United States. Just in 
case an agreement should be reached, the fleet was instructed to stop at 
a designated place and await further orders before attacking Pearl Harbor. 
In other words the Japanese note of November 20 was treated by them as a 
finally demand whose rejection would lead to war. 

While the Japanese note of November 20 meets most of the require- 
ments of an ultimatum, it lacked one—the intention of apprising the 
United States of its ultimative character, so that our government might 
choose between acceptance of their terms or war. The gravity of the 
situation was known in Washington and it was realized that war was 
imminent, but a large part of the information which conveyed this under- 
standing came from intercepted code messages, as has been brought out 
in testimony before the Joint Congressional Committee, as well as in the 
Army Report. 

It could scarcely be argued that a government sending an ultimatum 
may properly attempt to keep the respondent government from being 
aware of the fact. Had our government not discovered their secrets it 
might have placed a very different interpretation upon the communication 
of November 20. While the Japanese were determined to treat the docu- 
ment as though it were an ultimatum, they intended to present it to us 
only as a strong representation in order that their attack might come with 
the utmost surprise to us. A note of this character does not qualify as 4 
bona fide ultimatum, for it is not the intention to present the respondent 
with the alternatives of acceptance or war. To say that because our gov- 
ernment discovered Japanese secrets which gave the note a more serious 
meaning so that it carried the implications of an ultimatum cannot alter 
its original purpose or the intentions of the Japanese Government. Were 
the document to be given the status of a bona fide ultimatum, Japanese 
procedure in bringing on the war would gain in regularity, and the 
element of deceit so apparent in their negotiations would be condoned. 
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An ultimatum may at times seem harsh and unjustified, but it is in no case 
a term applied to a deceitful representations intended to give the respondent 
government a different understanding of the diplomatic situation from 
that retained by the dispatching government. While the respondent is 
expected to interpret a note in the light of the related circumstances and 
thereby decide the extent of its gravity, it is not required that the coded 
messages of the dispatching government be intercepted in order to know 
what those circumstances are. 

The facts which have been made official indicate that a diplomatic 
impasse was reached between the United States and Japan during the 
month of November, 1941. Both governments realized by that time that 
war was unavoidable, but neither dispatched a bona fide ultimatum. Un- 
doubtedly the Japanese note of November 20 in many ways suggested one, 
but it was not intended to give this government the warning which an 
ultimatum should provide. 
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THE STATES DIRECTLY CONCERNED: ARTICLE 79 OF 
THE UNITED NATIONS CHARTER 


By GrorGE V. WOLFE 
Professor of Political Science, College of Idaho 


Statesmen, politicians, political scientists, journalists, and radio com- 
mentators seem to agree on one thing about the United Nations: success 
or failure depends upon the spirit animating its members. As Eagleton 
says, ‘‘The system [embodied in the United Nations Charter] does not 
automatically guarantee security to anyone, and whether it will provide 
peace and human advancement will depend entirely upon the willingness 
of its Members to codperate toward these ends.’’ * 

In the interval between the two world wars the belief that a written con- 
stitution could be a panacea was severely deflated. With but two excep- 
tions (Czechoslovakia and Finland), the European states which, after the 
first world war, adopted full fledged written democratic constitutions be- 
came autocracies in spite of them. It is good that in assessing the United 
Nations Charter we have realized from the start that this written consti- 
tution of the United Nations is but a tool for international codperation, and 
that man will determine its effects. There is a certain danger in the 
attitude exemplified by the above quotation, however. Success or failure 
of the United Nations does not depend ‘‘entirely’’ upon the willingness 
of its Members. What use man will make of a given tool depends also 
upon what use he can make of it, and that in turn depends upon the qual- 
ity of the tool. In other words, in assessing the United Nations Charter 
we should also ask ourselves whether it can be used for the ends which it 
was designed to serve, or whether its structure contains certain flaws that 
impede such a use. The much discussed so-called veto power of the Big 
Five is not this kind of flaw for it does not prevent codperation between 
the Members of the United Nations, if they want to codperate. But at 
least one flaw has already become apparent in the Charter which is a 
genuine impediment to such a codperation, a flaw resulting from an am- 
biguous phraseology in Article 79. 

Article 79 ordains? that ‘‘the states directly concerned”’ shall partici- 
pate in the negotiations on the terms of trusteeship for each territory to 

1‘*The Charter Adopted at San Francisco,’’ in American Political Science Revue, Vol. 
XXXIX (1945), p. 942. 

2 Art. 79 says: ‘‘The terms of trusteeship for each territory to be placed under the 
trusteeship system, including any alteration or amendment, shall be agreed upon by the 
states directly concerned, including the mandatory power in the case of territories held 


under mandates by a Member of the United Nations, and shall be approved as provided 
for in Articles 83 and 85.’’ 
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be placed under the trusteeship system. Yet the article tells us only that 
when a territory held under mandate by a Member of the United Nations 
is placed under the trusteeship system the mandatory power is one of 
‘‘the states directly concerned.’’ No doubt we are justified in arguing 
that when ‘‘territories [are] voluntarily placed under the [trusteeship] 
system by states responsible for their administration’’ (Article 77c), the 
administering state is likewise one of ‘‘the states directly concerned.’’ 
What holds good for a ‘‘mandatory’’ power should hold good all the more 
for an ‘‘administering’’ state. But regarding both types of cases Article 
79 leaves us entirely in the dark about who the other ‘‘states directly con- 
cerned’? may be. And Article 79 leaves us entirely in the dark about all 
the states ‘‘directly concerned’’ in the case that Japanese mandates or 
‘territories which may be detached from enemy states as a result of the 
second world war’’ (Article 77b) are placed under the trusteeship system. 
Thus Article 79 with its ambiguous phrase ‘‘the states directly concerned’’ 
leaves us without an applicable rule as to who the states ‘‘directly con- 
eerned’’ are. As long, however, as there is no such rule, all of Chapter 
XII (‘‘The International Trusteeship System’’) and of Chapter XIII 
(‘The Trusteeship Council’’) of the Charter remain ineffective. 

The fact that Article 79 gives no meaning to the phrase ‘‘the states di- 
rectly concerned’’ must vitiate the two trusteeship chapters of the Charter, 
unless one of two things is possible: 


(a) to interpret the phrase through other articles of the Charter or 
through the intentions of the framers of the United Nations Charter; or 

(b) to point to some organ of the United Nations which the Charter 
authorizes to define the phrase. 


Let us consider these possibilities. 

A reading of the Charter reveals that there is absolutely nothing in 
other articles whereby the ambiguous phrase of Article 79 can be inter- 
preted. In order to see what the framers of the United Nations Charter 
had in mind when they enacted the words ‘‘the states directly concerned,”’ 
we shall thus have to trace the history of this phrase. 

As will be recalled, the Dumbarton Oaks Proposals said nothing about 
trusteeships. The two trusteeship chapters of the Charter—as well as 
Chapter XI (‘‘Declaration Regarding Non-Selfgoverning Territories’) — 
are amendments to the Dumbarton Oaks Proposals. The United States 
and France were the first to submit such amendments at San Francisco. 
Article 4 of the Additional Amendments to the Dumbarton Oaks Proposals, 
Proposed by the United States * (published May 5, 1945) said that ‘‘the 
trusteeship arrangement for each territory to be placed under trustee- 


’ Documents of the United Nations Conference on International Organization, San 
Francisco 1945, London-New York, 1945, Vol. 3, pp. 598-600. 
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ship’’ shall be agreed upon by ‘‘the states directly concerned.’’ Article 4 
of the French Preliminary Draft for an International Trusteeship System * 
(published May 5, 1945) likewise said that for each territory to be placed 
under trusteeship an individual trusteeship treaty should be entered into 
by ‘‘the states directly concerned.’’ Hence the United States and France 
share joint responsibility as authors of the ambiguous phrase.® The dis- 
cussion of the trusteeship system was assigned at San Francisco to Com- 
mittee II/4 (Committee 4 of Commission II). In the fifth meeting of the 
Committee (May 15, 1945), the delegates of the United States submitted 
as a common basis for discussion a Working Paper ‘‘prepared with care- 
ful study and consultation on the general foundation of the various pro- 
posals advanced in this Committee.’’® Paragraph 4 of this Working 
Paper took over the ambiguous phrase ‘‘the states directly concerned.’’ 
When Paragraph 4 was discussed in the ninth meeting of the Committee 
(May 23, 1945) there were added, upon a motion of the United States 
delegate, to the phrase ‘‘the states directly concerned’’ the words ‘‘in- 
cluding the mandatory power in the case of territories held under mandate 
by one of the United Nations.’’* In the sixteenth or last meeting of the 
Committee the rapporteur presented a report which included the follow- 
ing recommendation: ‘‘. . . that the terms of trusteeship for each trust 
territory, which will be presented to the organization for approval, be 
agreed upon by the states directly concerned. In the case of territories 
held under mandate by one of the United Nations, the states directly con- 
cerned would include the mandatory power involved in each ease.’’® The 


4Same, pp. 604-606. 

5 It is only fair to remember, however, that the passages referring to the negotiations 
on the terms of trusteeships in the Draft Proposal of the Chinese Delegation on Inter- 
national Trusteeship (published May 10, 1945), and in the Amendments of the Soviet 
Delegation to the United States Draft on Trusteeship (published May 11, 1945), were 
no less ambiguous, and merely pointed, when compared with the ambiguous phrase 
proposed by the United States and France, to a wider undefined range of states which 
should participate in the negotiations on the terms of trusteeships. Instead of ‘‘states 
directly concerned’’ Par. 5 of the Chinese Draft Proposal used the words ‘‘states 
concerned’’ (omitting ‘‘directly’’), and Par. 4 of the Soviet Amendments the words 
‘*states which were or are concerned.’’ Besides the United States, French, Chinese, 
and Soviet proposals for a trusteeship system the delegates at San Francisco had before 
them also a United Kingdom Draft on Territorial Trusteeship (published May 6, 1945), 
and Amendments to the Dumbarton Oaks Proposgls Submitted on Behalf of Australia 
(published May 5, 1945). The United Kingdom Draft said nothing at all on the pro- 
cedure to be followed in the making of trusteeship agreements. The Australian Amend- 
ments contained a precise rule on this question. ‘‘The terms of the mandate’’ [the 
word mandate as used here is equivalent to the word trusteeship], said Par. 18(5), 
‘*shall in each case be defined by agreement between the General Assembly and the 
mandatory state.’’ For the text of the Chinese, Soviet, United Kingdom and Australian 
proposals for a trusteeship system see same, pp. 615-617, 618-620, 609-614, 543-553. 

6 Same, Vol. 10, p. 447. For the text of the Working Paper see same, pp. 677-683. 

7 Same, p. 476. 

8 Same, p. 577. 
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Committee accepted this recommendation and Paragraph 4 of the draft 
for the trusteeship system as well, which was nothing but Paragraph 4 of 
the Working Paper as amended according to the motion of the United 
States delegate. On June 22, 1945, the Draft Charter of the United Na- 
tions was approved by the Codrdination Committee and the Advisory Com- 
mittee of Jurists. Therewith the ambiguous phrase ‘‘the states directly 
concerned’’ became the essential part of Article 79 of the Charter. 

Though Committee II/4 held sixteen, and its drafting Sub-committee 
four, meetings, nothing in the Documents of the United Nations Conference 
on International Organization, San Francisco, 1945, gives us an indication 
as to what the delegates meant by the phrase ‘‘the states directly con- 
cerned.’’ The Documents do tell us, however, that the Committee was 
aware of the ambiguity of the phrase, since the Summary of the Fourth 
Meeting of Committee II/4 (May 14, 1945) states that the delegate of the 
Soviet Union ‘‘suggested that ‘the states directly concerned’ be more pre- 
cisely defined.’’® Yet the Summaries of the Meetings of Committee IT/4 
(and the same holds true of those of its Sub-committee) contain not a 
single word concerning the reaction of the delegates to this suggestion. 
When Mr. John Foster Dulles said during the General Assembly’s session 
at London that in ‘‘discussions’’ at San Francisco ‘‘it was decided that 
the term [‘the states directly concerned’| could not be defined more com- 
pletely,’’ 1° he must have been thinking of informal conversations between 
the delegates, therefore. The Summaries of the Meetings of Committee 
II/4 do not disclose that in Committee the Soviet Union’s suggestion to 
define the phrase ‘‘more precisely’’ was rejected. 

Thus a review of the history of the phrase ‘‘the states directly con- 
cerned’’ reveals that it is futile to look for its interpretation to the framers 
of the United Nations Charter. The most that can be said is, following 
Mr. Dulles, that the delegates at San Francisco reached some informal 
understanding that the meaning of the phrase could not be determined 
in the Charter. But even that becomes doubtful in the light of what Mr. 
Pédro Lopez (delegate of the Philippine Commonwealth) said in the 
fourth meeting of the General Assembly’s Trusteeship Committee at Lon- 
don (January 25, 1946), the meeting at which Mr. Dulles made the state- 
ment just quoted. Speaking after Mr. Dulles, Mr. Lopez made the sug- 
gestion ‘‘that the Secretariat should explore the documentation of the San 
Francisco Conference to discover if some light could be thrown on the 
meaning which the framers of the phrase intended to give it.’’?2 Now 
Mr. Lopez had been a member of Committee II/4 at San Francisco. His 
Suggestion at London would seem to indicate, therefore, that no under- 


9Same, p. 441. 
10United Nations Journal No. 14: Supplement No. 4—A/C/4/6. 
11 Same. 
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standing of any kind was reached at San Francisco not to determine the 
meaning of the phrase. 

Since the ambiguous phrase of Article 79 cannot be interpreted, either 
through other articles of the Charter or through the intentions of the 
framers of the United Nations Charter, the International Court of Justice 
would also be unable to enlighten us on the meaning of the phrase, should 
the General Assembly or the Security Council according to Article 96(1) 
of the Charter and Articles 36(1) and 65(1) of the Statute of the Inter- 
national Court request the Court to give an advisory opinion on the point. 
In giving an opinion which attributed to the phrase some specific meaning, 
the Court would not be exercising its judicial power of interpreting, but 
would be arrogating to itself a quasi-legislative power of defining the 
Charter. 

When we remember that the delegates on Committee II/4 were aware 
that the phrase in question was ambiguous, but, nevertheless did not explain 
it (no matter whether or not some sort of understanding was reached to 
refrain from such an endeavor), then the only interpretation which makes 
the delegates’ conduct appear rational is that the delegates at San Fran- 
cisco believed the Charter authorized some organ of the United Nations 
to define the phrase. As soon, however, as the members of the United 
Nations set themselves the task of putting into effect the trusteeship 
chapters of the Charter the problem arose as to which organ this was. 

From November 24 to December 22, 1945, the Preparatory Commission 
of the United Nations met in London for its second session. At the end 
of this session the Commission issued a Report which, among other things, 
recommended that the General Assembly call on the states administering 
territories under League of Nations mandate ‘‘to undertake practical 
steps, in concert with the other states directly concerned, for the imple- 
mentation of Article 79 of the Charter.’’’* The General Assembly, con- 
vening for its first session in London, devoted ten plenary meetings 
(seventh to sixteenth meetings—14th to 19th of January 1946) to the gen- 
eral discussion of the entire Report, and then, at the close of the sixteenth 
plenary meeting, adopted the Report’s recommendation on the distribu- 
tion of subjects between different committees, thereby assigning trustee- 
ship matters to the Fourth Committee. The last speaker in the General 
Assembly discussion of the Report of the Preparatory Commission, the 
Syrian delegate, Mr. al-Khoury, aptly said: ‘‘. . . the whole of the trustee- 
ship system rests on the formation of the trusteeship agreements between 
the states directly concerned and on the provisions of such agreements. It 
is therefore of prime importance that the United Nations see that all the 
states directly concerned are a party to the preparation and the formation 


12 Report of the Preparatory Commission of the United Nations (Preparatory Com- 
mission of the United Nations, 1945), p. 49. 
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of each agreement.’’'* Therewith Mr. al-Khoury had put his finger upon 
the salient point for applying the trusteeship chapters of the Charter and 
for implementing Article 79: Whom does the Charter authorize to define 
“‘the states directly concerned’’ in the terms of a trusteeship, the states 
that shall participate in negotiating these terms? 

Two views on this salient point were expressed in the Fourth Committee. 
The one was that the Trusteeship Council, the other that the General 
Assembly (for areas designated as strategic the Security Council) was the 
competent organ of the United Nations to define ‘‘the states directly con- 
eerned.’’ The former view, voiced by the Canadian ** and the South 
African 7° delegations, has three flaws: 


(1) It presupposes an already existent Trusteeship Council, whereas 
the Trusteeship Council comes into being only after trust territories have 
been created. According to Article 86 of the Charter the composition of 
the Trusteeship Council depends on how many and which members of the 
United Nations administer trust territories ; 

(2) Though Article 7 of the Charter lists the Trusteeship Council among 
‘the principal organs of the United Nations,’’ the Trusteeship Council, 
‘“‘being a body to assist the General Assembly, [has] no authority of its 
own,’’ as the Syrian delegate Mr. Zeineddine aptly remarked in the sixth 
meeting of the Fourth Committee.*® That is clearly stated in Articles 85 
and 87 of the Charter.‘7 The Trusteeship Council could define ‘‘the states 
directly concerned,’’ only if the General Assembly authorized it to do so, 
and that again presupposes that the Charter has given the General As- 
sembly the primary authority to define the phrase. 

(3) Under no circumstances could the Trusteeship Council have author- 
ity to define ‘‘the states directly concerned’’ with respect of strategic areas 
to be placed under the trusteeship system, since the Charter restricts the 
functions of the Trusteeship Council to areas not designated as strategic 
(Article 85). 


Thus we arrive at the conclusion that the view that the Trusteeship Coun- 
cil is competent to define ‘‘the states directly concerned’’ is unquestionably 


13 United Nations Journal of the General Assembly, First Session, No. 10, p. 268. 

14‘ Proposals by Canadian Delegation for Insertion in Sect. 1 of the Report [of the 
Preparatory Commission] to the General Assembly’’ (Jan. 26, 1946), United Nations, 
General Assembly, First Session, Documents, A/C/4/8. 

15 Mr. Nicholls, the South African delegate, made a statement in the sixth meeting of 
the Fourth Committee (Jan. 25, 1946). United Nations Journal No. 15: Supplement 
No. 4—A/C/4/7. 

16 Same. 

17 Art. 85(2): ‘‘The Trusteeship Council, operating under the authority of the 
General Assembly . . .’’; 

Art. 87: ‘‘The General Assembly and, under its authority, the Trusteeship Council. 
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erroneous for the period preceding the establishment of the first trust 
territory. With respect to the period following this event, however, 
the view turns out to be in essence but a modification of the other view 
expressed in the Fourth Committee, that is, that the primary authority to 
define the states ‘‘directly concerned’’ in the terms of any trusteeship rests 
(for all areas not designated as strategic) with the General Assembly. 
The most ardent advocates of this latter view in the Fourth Committee 
were the delegates of four of the Arab states (Syria, Lebanon, Iraq, and 
Egypt) and the delegate of the Philippine Commonwealth.** They de- 
manded that the meaning of the phrase ‘‘the states directly concerned’’ be 
clarified there and then. In support of such action they argued as follows. 

Article 85 of the Charter ‘‘clearly’’ states ?® that the functions of the 
United Nations with regard to trusteeship agreements for non-strategic 
areas fall within the purview of the General Assembly; the General As- 
sembly has assigned to the Fourth Committee the task of discussing the 
chapter on the trusteeship system in the Report of the Preparatory Com- 
mission, and to express its opinion, among other things, on the recommenda- 
tion of the Report that the General Assembly call upon the mandatory 
powers to take practical steps, in concert with the other states ‘‘ directly 
eoncerned,’’ for the implementation of Article 79 of the Charter; if the 
Committee is to endorse such a eall, however, it must advise the General 
Assembly as to who ‘‘the states directly concerned’’ are in order to make 
the call meaningful. 

Following the opinion expressed by the Syrian delegate Mr. al-Khoury 
in the sixteenth plenary meeting of the General Assembly (January 19, 
1946) ,° the delegate of Iraq, Sayid Ali Jawdat al-Ayubi, proposed in the 
sixth meeting of the Fourth Committee (January 25, 1946) that a first 
attempt be made at defining the phrase ‘‘the states directly concerned’”’ 
by looking for a formula which would cover (apart from the mandatory 
powers among the United Nations and the states voluntarily placing terri- 
tories they administer under the trusteeship system) all states, at least, 


18See the statements by Mr. Zeineddine (Syria) in the fifth, sixth, and seventh 
meetings of the Fourth Committee, Mr. Kouri (Lebanon) in the sixth meeting of the 
Fourth Committee, Sayid Ali Jawdat al-Ayubi (Iraq) in the sixth meeting of the 
Fourth Committee, Mr. Mostapha (Egypt) in the sixth meeting of the Fourth Com- 
mittee, Mr. Riaz (Egypt) in the seventh meeting of the Fourth Committee, Mr. Lopez 
(Philippine Commonwealth) in the fifth, sixth and seventh meetings of the Fourth 
Committee. United Nations Journal No. 14: Supplement No. 4—A/C/4/6; United 
Nations Journal No. 15: Supplement No. 4—A/C/4/7 and A/C/4/13. 

19 Thus Mr. Zeineddine (Syria) in the seventh meeting of the Fourth Committee. 
United Nations Journal No. 15: Supplement No. 4—A/C/4/13. 

20 Mr. al-Khoury had said: ‘‘It is evident to our mind that the words directly con- 
cerned in Art. 79 of the Charter do include those states which by virtue of their neigh- 
borliness, their cultural, linguistic, historical, social, and economic ties with the territory 
to be placed under trusteeship are legitimately concerned.’’ United Nations Journal 
of the General Assembly, First Session, No. 10, p. 268. 
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which are ‘‘concerned by virtue of neighborship, or cultural, linguistic, 


economic, social, and continued historical ties with the territories to be 
placed under trusteeship.’’*t In the seventh meeting of the Fourth 
Committee (January 26, 1946) the Syrian delegate Mr. Zeineddine backed 
this proposal. He said that the claims of states ‘‘directly concerned’’ 
should ‘‘rest upon certain basic desiderata which were indisputable, de- 
spite the heterogeneity of the territories which would have to be con- 
sidered.’’ As such desiderata he, too, mentioned geographical proximity 
and social, economic, linguistic, cultural, and continued historical ties.’’ 2? 
In line with these proposals the delegation of Iraq submitted to the Fourth 
Committee a few days later (January 28, 1946) an Amendment to the 
trusteeship resolution that the Report of the Preparatory Commission had 
recommended to the General Assembly.** The Amendment provided for 
a resolution by the General Assembly explaining the phrase ‘‘the states 
directly concerned’’ as follows: 


(a) A state which administers at present a territory under a man- 
date system, and a state which voluntarily places under the trustee- 
ship system a territory falling under category C of Article 77 are di- 
rectly concerned with regard to the territory in question. 

(b) Among the prime and principal considerations for determining 
whether a state is directly concerned are the following: (i) Neighbor- 
ship and geographical adjacency of a state to the territory in ques- 
tion; (ii) Linguistic, cultural, social, and historical ties ** between a 
state and the territory in question. 


As drafted by the delegation of Iraq the resolution of the General As- 
sembly, moreover, was to state expressly that ‘‘the aforesaid considerations 
are not exhaustive.’’ If in a given case ‘‘states which have other reasons 
to be considered as directly concerned’’ were not admitted as participants 
to the negotiations, then, apparently, the General Assembly could enlarge 
the definition when called upon to determine additional claims. 

The move to have the Fourth Committee define there and then the am- 
biguous phrase was defeated. In the final meeting (January 31, 1946) 
of the Sub-committee of the Fourth Committee the delegation of Iraq 
withdrew its Amendment, though with the reservation that it might raise 
the question of defining ‘‘the states directly concerned’’ at a ‘‘later stage’’ 
again.2> In our opinion it was all to the good that the Amendment was 
not carried. Because of its vagueness and incompleteness the definition 


21United Nations Journal No. 15: Supplement No. 4—A/C/4/7. 

22 Same A/C/4/13. 

23 Proposed Amendment to Section 1 of Chapter IV of the Report of the Preparatory 
Commission by the Delegation of Iraq,’’ United Nations, General Assembly, First 
Session, Documents, A/C/4/11. 

24 Note that the term ‘‘historical ties’’ is no longer qualified by the word ‘‘con- 
tinued.’? 

*5 The New York Times, February 1, 1946. 
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of the ambiguous phrase was really no definition at all, and amounted to 
no more than to the assertion that any state might be a state ‘‘directly 
eoncerned.’’ But quite apart from that the following is obvious from 
the line of argument we have traced above: Whether the Fourth Commit- 
tee could make a definition of the phrase in question hinged upon the 
interpretation of Article 85 of the Charter. 

Now paragraph 1 of Article 85, the relevant paragraph, reads: 


The functions of the United Nations with regard to trusteeship agree- 
ments for all areas not designated as strategic, including the approval 
of the terms of the trusteeship agreements and of their alteration or 
amendment, shall be exercised by the General Assembly. 


These words by no means ‘‘clearly’’ state, as the Syrian delegate Mr. 
Zeineddine contended,”® that the General Assembly is given the authority 
to define (for areas not designated as strategic) the states which, being 
‘directly concerned,’’ shall participate in negotiating the terms of a 
trusteeship. We must keep in mind that Article 79 distinguishes two 
stages in the setting up of any trusteeship, namely, a first stage, in which 
‘‘the states directly concerned’’ negotiate the terms of trusteeship, and a 
second stage, in which the terms that have been negotiated by the ‘‘states 
directly concerned’’ are approved by the General Assembly or, should a 
strategic area be involved, by the Security Council. Only after such an 
approval does a trusteeship agreement exist. Therefore, the functions 
assigned in Article 85(1) to the General Assembly ‘‘ with regard to trustee- 


ship agreements for all areas not designated as strategic,’’ as well as the 
similar functions assigned in Article 83(1) to the Security Council ‘‘with 


regard to trusteeship agreements relating to strategic areas,’’ are func- 


tions that can be exercised only in the post-trusteeship agreement phase. 
Because of this when the General Assembly and the Security Council were 
given the authority to approve the terms of trusteeship, or to exercise a 
function which has to be exercised before a trusteeship comes into being, 
it had to be stated expressly in Articles 85 and 83 that the General As- 
sembly and the Security Council have the authority to act in a matter 
concerning the pre-trusteeship agreement phase, and the words ‘‘including 
the approval of the terms of the trusteeship’’ were added. That the 
phrase ‘‘The functions of the United Nations with regard to trusteeship 
agreements’’ in Articles 85 and 83 refer as such only to functions that 
shall be exercised by the General Assembly or, as the case may be, by the 
Security Council after the terms of a trusteeship have been approved, is 
further corroborated by the words ‘‘and [approval] of their alteration or 
amendment.’’ For if that phrase were meant to be all-inclusive, that is 
were meant to cover the pre- no less than the post-trusteeship agreement 
phase, then there would have been no reason for adding the words ‘‘ [in- 


26 See p. 9, above. 
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eluding the approval] of their alteration or amendment.’’ Yet, though it 
could have been argued very well that when the General Assembly or the 
Security Council approve an alteration or amendment of the terms of a 
trusteeship, they act with respect to an already existent trusteeship agree- 
ment, and hence perform a function belonging to the post-trusteeship 
agreement phase, even that specific function was mentioned expressly. 
Finally, since Articles 85(1) and 83(1) find it necessary to affirm ex- 
pressly the competence of the General Assembly and the Security Council 
regarding two matters belonging to the pre-trusteeship agreement phase 
(approval of the terms of trusteeship ; approval of the alteration or amend- 
ment of these terms), it would have been natural to affirm in that con- 
nection also their competence regarding a third matter of the pre-trustee- 
ship agreement phase, namely, to define ‘‘the states directly concerned,”’ 
had it been the intention to grant such authority. We see, thus, that the 
Charter does not authorize the General Assembly (the Security Council, 
in the case of strategic areas) to define the ambiguous phrase of Article 
79, and that, therefore, any definition of this phrase by the Fourth Com- 
mittee of the General Assembly would have been ‘‘unconstitutional.’’ We 
entirely agree on this point with Mr. van Asbeck, the delegate of the Nether- 
lands, when he said in the seventh meeting of the Fourth Committee (Jan- 
uary 26, 1946) that the Committee was not competent to define the ‘‘states 
directly concerned,’’ and that Article 85 of the Charter in stating that the 
General Assembly is competent to deal with trusteeship agreements ‘‘evi- 
dently referred to the stage when such agreements had been concluded.’’ 2” 

Following the advice of its Sub-committee, the Fourth Committee in- 
corporated into its report the United States Amendments to the trusteeship 
resolution of the Report of the Preparatory Commission,”* which contained 
nothing, however, to clarify the phrase ‘‘the states directly concerned.”’ 
They merely said on this point: ‘‘The General Assembly urges that all 
practical steps essential to the implementation of Article 79 of the Charter 
be taken by the states directly concerned so as to permit the establishment 


of the Trusteeship Council if possible no later than the Second Part of this 
First Session.’’ 


27 United Nations Journal No. 15: Supplement No. 4—A/C/4/13. Mr. van Asbeck’s 
opinion was supported in the eighth meeting of the Fourth Committee (Jan. 28, 1946) 
by Mr. Loridan (Belgium), and in the sixth meeting of the Fourth Committee (Jan. 
25, 1946) Mr. Dulles (U. S. A.) had intimated a similar opinion. United Nations 
Journal No. 17: Supplement No. 4—A/C/4/18 ; United Nations Journal No. 15: Supple- 
ment No, 4—A/C/4/7. 

28‘*Proposed Amendments to Section 1 of Chapter IV. Draft Resolution for the 
General Assembly (Submitted by U. 8. Delegation),’’ Jan. 22, 1946, United Nations, 
General Assembly, First Session, Documents, A/C/4/3. 

The report of the Fourth Committee was approved by the General Assembly on 
February 9, 1946. The New York Times, February 10, 1946. 
2? That is, when the General Assembly convenes for the first time in New York. 
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Not all the delegates who at the London session of the General Assembly 
opposed any attempt to define there and then the ambiguous phrase of 
Article 79 were of the opinion that such an endeavor was an ‘‘unconstitu- 
tional’’ assumption of power. There were other delegates (such as the 
delegates of Australia, Uruguay, New Zealand, China) who held that the 
Fourth Committee was competent to define the phrase in question, but 
that this would be inopportune,*° an argument that was used, as a second 
line argument, also by those delegates who, rightly, asserted that the 
Fourth Committee was not competent to define ‘‘the states directly con- 
cerned.’’ The view that—no matter whether or not the Fourth Committee 
was competent—it was inopportune to attempt there and then a definition 
of the ambiguous phrase had something fascinating for the majority of the 
delegates. It offered an opportunity to avoid a straight answer to the ques- 
tion how Article 79 of the Charter could and would be implemented, and it 
aroused a soothing belief that at a later and more opportune stage the 
General Assembly (the Security Council respectively) could and would 
tackle the vexatious problem. Before we probe that belief let us take 
a look at the situation which faced the Fourth Committee while it was 
discussing the implementation of Article 79. We shall then be able to 
understand better why the majority of the delegates adopted that belief. 

Not only had all the mandatory powers among the members of the 
United Nations (except for the Union of South Africa) already declared 


their willingness to negotiate the terms of trusteeship for territories they 
held under League of Nation mandate; ** the United Kingdom and, follow- 


30See the statements by Mr. Bailey (Australia), Mr. MacEachen (Uruguay), the 
Chairman of the Committee, and Mr. Frazer (New Zealand) in the sixth, and by Mr. 
Wellington Koo (China) in the seventh, meetings of the Fourth Committee. United 
Nations Journal No. 15: Supplement No. 4—A/C/4/7 and A/C/4/13. 

81In the eleventh plenary meeting of the General Assembly (Jan. 17, 1946) Mr. 
Bevin had announced that the United Kingdom Government had decided ‘‘to enter 
forthwith into negotiations’’ for placing its African mandates (the Cameroons, Togo- 
land, and Tanganyika) under the trusteeship system. This announcement had been 
followed in the fourteenth plenary meeting (Jan. 18, 1946) by Mr. Frazer’s declaration 
that New Zealand was prepared to place the mandated territory of Western Samoa under 
trusteeship, and in the fifteenth plenary meeting (Jan. 18, 1946) the delegates of 
Australia and Belgium had made like declarations with respect to the territories held 
by their countries under League of Nation mandates. Mr. Makin had declared that 
Australia would negotiate trusteeship agreements ‘with a view of bringing the mandated 
territory of New Guinea under international trusteeship, and that it shared with the 
United Kingdom and New Zealand, as the comandatory powers, a similar intention 
regarding Nauru. Mr. van Langenhove had announced that Belgium would negotiate 
the terms of trusteeship for the mandated territory of Ruanda—Urundi. Finally in 
the sixteenth plenary meeting (Jan. 19, 1946) Mr. Bidault had followed suit by telling 
the General Assembly that France was prepared to study the terms by which trusteeship 
agreements could be defined in the case of the Cameroons and Togoland. Only the 
Union of South Africa among the mandatory powers of the United Nations had not 
followed the lead of the United Kingdom. The South African delegate Mr. Nicholls 
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ing its lead, Belgium had even drafted the terms of trusteeships for their 
African mandates, and had sent the draft terms to certain members of the 
United Nations which they deemed to be states ‘‘directly concerned”’ for 
‘‘observations,’’ and to certain other members of the United Nations for 
‘‘information only.’’ Acting on its own, the United Kingdom Government 
had decided that ‘‘on any interpretation’’ France in respect of Togoland 
and the Cameroons, Belgium in respect of Tanganyika, and the Union of 
South Africa in respect of all three mandated territories, must be re- 
garded as states ‘‘directly concerned,’’ and had sent to these states for 
their ‘‘observation’’ the respective draft terms. The United Kingdom 
Government had also decided to send the draft terms for all three terri- 
tories, but ‘‘for information only,’’ to China, the Soviet Union, the United 
States, and (in respect of Tanganyika) France, that is to the other 
permanent members of the Security Council.*? The Belgian Government, 
likewise acting on its own, had decided to send the draft terms on Ruanda-— 
Urundi for ‘‘observations’’ to the United Kingdom,’’ by any definition,’’ 
in the opinion of the Belgian Government,’’ a state directly concerned,’’ 
and for ‘‘information”’ to all the members of the Security Council.** 

For deciding on their own which states were the ones ‘‘ directly concerned’’ 
the United Kingdom and the Belgian Governments cannot very well be 


had declared in the twelfth plenary meeting that the Union reserved its position con- 
cerning the future of the mandated territory of South West Africa, together with its 
rights of full liberty of action. 

Thus when the Fourth Committee started to discuss the recommendation in the Report 
of the Preparatory Commission for the implementation of Art. 79 there had already 
arisen the situation that with respect to all territories held by members of the United 
Nations under League of Nation mandates, except South West Africa, Palestine, and 
Trans-Jordan, the mandatory powers had expressed their willingness to negotiate the 
terms of trusteeship. 

Regarding Palestine and Trans-Jordan Mr. Bevin had said in the thirteenth plenary 
meeting of the General Assembly: ‘‘We think it necessary to await the Committee’s 
report [the report of the twelve-man Anglo-American Committee of Inquiry on Palestine] 
before putting forward any proposals relating to the future of Palestine. Regarding 
the future of Trans-Jordan, it is the intention of His Majesty’s Government in the 
United Kingdom to stake steps in the near future for establishing this territory as a 
sovereign independent state and for recognizing its status as such. In these circum- 
stances the question of Trans-Jordan going under trusteeship does not, therefore, arise. 

United Nations Journal of the General Assembly, First Session, No. 8, pp. 176-177, 
193; No. 9, p. 235; No. 10, pp. 235, 249, 253, 264. 

On March 22, 1946 the United Kingdom abandoned its mandate over Trans-Jordan; 
on that day the United Kingdom and Trans-Jordan signed a treaty of mutual assistance 
and alliance. 

82See United Nations, General Assembly, First Session, Docwments, A/C/4/9, which 
contains the relevant passage of Mr. Attlee’s announcement in the House of Commons 
of January 23, 1946, on the procedure the United Kingdom Government was following 
in negotiating the terms of trusteeships for its African mandates. 

33Mr. Orts (Belgium) in the seventh meeting of the Fourth Committee (Jan. 26, 
1946). United Nations Journal No. 15: Supplement No. 4—A/C/4/18. 
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blamed. The trusteeship resolution recommended in the Report of the 
Preparatory Commission had urged the states administering territories 
under League of Nation mandates to undertake ‘‘ practical steps,’’ in con- 
cert with ‘‘other’’ states ‘‘directly concerned,’’ for the implementation of 
Article 79 of the Charter. Yet it had left the mandatory powers without 
any guidance as to the identity of these ‘‘other’’ states and as to the 
procedure to be followed in negotiating the terms of trusteeship. What 
ean be said is that it would have been better had the United Kingdom and 
the Belgian Government contented themselves with announcing their 
willingness to negotiate the terms of trusteeships for their African mandates 
and then suspended further action till the General Assembly had expressed 
its view on the implementation of Article 79. However, that the United 
Kingdom and, following its lead, Belgium went straight ahead to negotiate 
terms of trusteeships with states they deemed ‘‘directly concerned’’ may 
have been precipitated by a remark of the Soviet Union delegate in the 
thirteenth plenary meeting of the General Assembly. Commenting on 
the trusteeship resolution recommended in the Report of the Preparatory 
Commission, Mr. Gromyko had said: ‘‘The word and (what is even more 
important) actions are now with those powers to which the recommenda- 
tion of the Preparatory Commission . . . refers first of all.’’** This may 
very well have induced the United Kingdom Government to prove its good 
faith immediately through actions, without awaiting any further guidance 
by the United Nations, so that it could say ‘‘His Majesty’s Government 
have . . . taken all the practicable steps which it is within their power 
to take at present.’’ 

No sooner were the United Nations confronted with the fact that the 
United Kingdom and Belgium were already negotiating the terms of 
trusteeships, than—instead of seeing in such negotiations simply justifiable 
attempts on the part of two governments to forestall any doubts in their 
good faith—the majority of the delegates of the Fourth Committee became 
convinced that a practicable method for implementing Article 79 of the 
Charter existed. The majority of the delegates believed that the practi- 
eable way to approach Article 79 was to let any member of the United 
Nations willing to place a territory under the trusteeship system decide 
primarily on its own who the states ‘‘directly concerned’’ were with which 
it should negotiate the terms of trusteeship. The delegates agreed that 
this should not preclude the claims of other states considering themselves 
‘‘directly concerned.’’ Yet the Fourth Committee did not approve the 
proposal of some of the delegates to establish a regular procedure that 
would guarantee to all members of the United Nations an opportunity 
of bringing their claims to the attention of any member that intended to 


34 United Nations Journal, General Assembly, First Session, No. 9, p. 206. 
85 Words of Mr. Attlee in his announcement to the House of Commons referred to 
in note 32, above. 


b 
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place a territory under the trusteeship system.** In the opinion of the 
majority of the Fourth Committee it did not really matter very much 
what states could participate in the negotiations on the terms of trusteeship 
under which some state or states intended to place a territory. For the 
majority of the Fourth Committee found comfort in the soothing belief 
that when the terms of a trusteeship were submitted to the General As- 
sembly (in respect of strategic areas to the Security Council) the General 
Assembly (the Security Council) could and would decide definitively 
‘‘whether the parties to the agreement were in fact the states directly 
concerned.’’ 

However, it is fallacious to argue that since Articles 85(1) and 
83(1) authorize the General Assembly and the Security Council to ap- 
prove ‘‘the terms of trusteeship agreements’’ they also authorize these 
organs of the United Nations to determine, before giving their approval, 
whether or not the parties which have agreed upon the terms are ‘‘the 
states directly concerned.’’ That is a non sequitur. The words ‘‘approval 
of the terms of trusteeship agreements’’ in Articles 83(1) and 85(1) refer 
obviously to the contents of the draft terms submitted for approval. 
Hence the General Assembly (the Security Council) must approve or dis- 
approve the draft terms on their merits, regardless of their authorship. 
Now even though this much were admitted it still might be argued that 
before accepting the draft terms the General Assembly (the Security 
Council) would have to consider, as a preliminary question, whether the 
petitioners have a legal standing before it, and that, in deciding the 
“preliminary question’’—to accept, or to reject, in limine, the petition— 
the General Assembly (the Security Council) incidentally would also have 
to decide who the states ‘‘directly concerned’’ are. In the types of cases 
falling under Article 77a (except for the former Japanese mandates), and 
77e, however, the ‘‘mandatory’’ power or the ‘‘administering’’ state re- 


36 The ‘‘ Proposal by the Canadian Delegation for Insertion in Sect. 1 of the Report 
[of the Preparatory Commission] to the General Assembly’’ (note 14, above), as well 
as the ‘‘Draft Amendment by the Belgian Delegation to the Proposal of the Canadian 
Delegation,’’ United Nations, General Assembly, First Session, Documents, A /C/4/15, 
had suggested the following: A member of the United Nations intending to place a 
territory under the trusteeship system shall file a ‘‘Declaration of Intention’’ contain- 
ing the names of the states ‘ ‘directly concerned’’ with the Secretary General (the 
Executive Secretary). The Secretary General (the Executive Secretary) shall send 
the Declaration to all members of the United Nations. Any member that is not named 
in the Declaration and considers itself a state ‘‘directly concerned’’ shall notify 
through the Secretary General (the Executive Secretary) the member that made the 
Declaration of any claim to participate in the negotiations on the terms of the trustee- 
ship. 

87 Words of Mr. Dulles (U. S. A.) in the sixth meeting of the Fourth Committee. 
See also the similar statements by Mr. Frazer (New Zealand) in the same meeting, and 
by Mr. Orts (Belgium) in the eighth meeting. United Nations Journal No. 15: Sup- 
plement No, 4—A/C/4/7 and A/C/4/13. 
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spectively will apparently be the one to petition for the approval of the 
terms of trusteeship. In both types of cases, therefore, the decision of 
the General Assembly (the Security Council) on the ‘‘preliminary ques- 
tion’’ could tell us nothing not already known, and could not tell us what 
we do not know, namely, who the ‘‘other’’ states ‘‘directly concerned’’ are. 
Only if it were held that the petition for the terms of a trusteeship must be 
filed by all the states that participated in negotiating the terms, could a 
decision on the ‘‘preliminary question’’ of whether the petitioners have a 
legal standing before the General Assembly (the Security Council) imply 
a definition of these ‘‘other’’ states. When former Japanese mandates or 
when territories falling under Article 77b, are involved, a decision on the 
‘‘preliminary question’’ would always imply some definition of the states 
‘*directly concerned,’’ since the Charter leaves us in the dark even about 
the states ‘‘directly concerned’’ that may initiate the negotiations on the 
terms of a trusteeship. By such an indirect method of defining the states 
‘*directly concerned’’ through a decision on the ‘‘preliminary question,” 
the explicit limitation imposed on the General Assembly’s (the Security 
Council’s) discretion in approving trusteeship agreements, namely, to 
exercise this discretion only as to the terms of the trusteeship, would be 
made meaningless. Hence the authority of the General Assembly (the 
Security Council) to reject in limine the terms of any trusteeship sub- 
mitted for approval could only be admitted in case of a prima facie show- 
ing that the petitioners have no legal standing. (If, for instance, in the 
type of cases falling under Article 77b, only members of the United 
Nations which were not at war with the Axis powers were to petition for 
the approval of the terms of a trusteeship.) Moreover whenever there is 
designated in the draft of a trusteeship agreement an area or areas which 
‘*inelude part,’’ and not all, ‘‘of the trust territory to which the agreement 
applies,’’ according to Articles 82, 83(1) and 85(1) of the Charter, both 
the Security Council and the General Assembly have to approve the terms 
of trusteeship, the former the terms relating to the area or areas designated 
as strategic, the latter the terms relating to the area or areas not designated 
as strategic. If to the General Assembly and the Security Council were 
given the authority to define ‘‘the states directly concerned,’’ when called 
upon to approve the terms of a trusteeship, we might suddenly find our- 
selves confronted with two definitions at variance with each other! 

The arguments adduced so far in refuting the belief that the Charter 
authorizes the General Assembly (the Security Council) to define ‘‘the 
states directly concerned’’ when the terms of a trusteeship are submitted 
for approval, are arguments based on a grammatical and logical interpreta- 
tion of the relevant articles of the Charter. Yet that belief must also 
be rejected for the reason that it would not provide a practicable method 
of deciding who the states ‘‘directly concerned’’ are, but, contrary to the 
claim of the majority of the delegates in the Fourth Committee, a most 
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impracticable one. As the Syrian delegate Mr. Zeineddine pointed out 
in the seventh meeting of the Fourth Committee, any definition of the 
ambiguous phrase of Article 79 is ‘‘political in nature.’’ ** Or, to speak 
more plainly, any definition as to who the states ‘‘directly concerned’’ are 
will always depend upon which states one wants to be ‘‘directly con- 
cerned.’’ It should have been obvious to all the delegates, therefore, that 
if the state or states initiating the negotiations on the terms of a trustee- 
ship are permitted to make their own political decisions concerning the 
states ‘‘directly concerned,’’ and if thereafter, in the procedure for the 
approval of the terms of the trusteeship, the General Assembly (the Se- 
eurity Council) were permitted to define ex cathedra the states ‘‘ directly 
concerned,’’ the result probably would be that Members of the United 
Nations which were not invited or not allowed by the state or states 
initiating the negotiations to participate would claim when the terms of 
the trusteeship came up for approval that they, too, were states ‘‘directly 
eoncerned,’’ and (or) that members which negotiated the terms were not 
states ‘‘directly concerned’’; because of such claims the terms of trustee- 
ship might fail to win approval, for the General Assembly must approve 
‘“‘by a two thirds majority of the members present and voting,’’ *® the 
Security Council ‘‘by an affirmative vote of seven members including the 
concurring votes of the permanent members;’’ *° after months have been 
spent in negotiating the terms of a trusteeship, new negotiations might have 


to be started between the states which the General Assembly (the Security 
Council) declared ‘‘direetly concerned.’’ Such a method of implementing 
the ambiguous phrase of Article 79 of the Charter can hardly be called 
a ‘‘method’’ at all, and surely not a ‘‘practicable’’ method. 

Let us summarize what we hope to have demonstrated with respect to 
the ambiguous phrase ‘‘the states directly concerned’’ of Article 79 of the 
United Nations Charter: 


(1) The phrase cannot be interpreted either through the Charter or 
through the intentions of the framers thereof. 


(2) The Charter does not authorize any organ of the United Nations 
to define the phrase. 


(3) The ‘‘solution’’ of the vexations puzzle ‘‘who are the states directly 
concerned ?’’ which the majority of the delegates of the United Nations 
at London believed to have found is an ‘‘unconstitutional,’’ and, besides, 
a most impracticable solution. 


88Same, A/C/4/13. 

8 Among the decisions on ‘‘important’’ questions that need this qualified majority, 
Art. 18(2) of the Charter lists ‘‘questions relating to the operation of the trusteeship 
system.?? 

“0 This follows from the general rule laid down in Art. 27(3) for all decisions of the 
Security Council concerning non-procedural matters. 
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(4) The phrase confronts us with a genuine impediment to a codperation 
between the Members of the United Nations, and, therefore, prevents the 
trusteeship chapters of the Charter from becoming effective. 


What can be done under these circumstances? We should admit frankly 
that every attempt to define the phrase in question will involve a ‘‘po- 
litical,’’ and not a ‘‘legal’’ issue. We should realize that the authority 
to decide this political issue should rest, though it does not rest at present, 
with the General Assembly and (in respect of strategic areas) with the 
Security Council, and that—since political issues are best faced as early 
as possible—we should give the General Assembly and the Security Council 
the authority to define which states, as the states ‘‘directly concerned,’ 
shall participate in the negotiations on the terms of this or that trusteeship, 
before such negotiations can be started. Having made up our mind about 
this, we must press for an amendment of Article 79 of the Charter. 

In the following an attempt is made to formulate a short, as well as a 
long draft for such an amendment. The former takes care of what is in- 
dispensable; the latter is based upon the conviction that Article 79 should 
be as explicit as possible, since it is the pillar on which the whole structure 
of the trusteeship system rests. Let us never forget that the United 
Nations—nations with different traditions, different social values, different 
political systems, and speaking different tongues—cannot successfully co- 
operate unless they have at their disposal a firm, and, as far as is humanly 
possible, flawless structure of codperation. 


(SHORT DRAFT) 


Article 79 


(1) The terms of trusteeship for each territory to be placed under 
the trusteeship system, including any alteration or amendment, shall 
be agreed upon by the states directly concerned, and shall be ap- 
proved as provided for in Articles 83 and 85. 

(2) The General Assembly, or the Security Council, or both of 
them concurring—depending upon whether none, or all, or part of 
the trust territory shall be designated as strategic—shall decide which 
Members of the United Nations are the states directly concerned in the 
negotiations on the terms of trusteeship leading to the establishment 
of a specific trust territory, or in the negotiations leading to the altera- 
tion or amendment of such terms, before any such negotiations start. 

(3) In the types of eases falling under Art. 77a or 77c, a Member of 
the United Nations which is the mandatory power or which is re- 
sponsible for the administration of the territory to be placed under 
the trusteeship system is always a state directly concerned in the 
negotiations on the terms of trusteeship leading to the establishment 
of the trust territory. 


| 
| 
| 
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(LONG DRAFT) 
Article 79 


(1) The terms of trusteeship for each territory to be placed under 
the trusteeship system, including any alteration or amendment, shall 
be agreed upon by the states directly concerned, and shall be approved 
as provided for in Articles 83 and 85. 

(2) A Member of the United Nations which intends to place under 
the trusteeship system a territory held under mandate of the League 
of Nations or a territory referred to in Art. 77¢, shall make a Declara- 
tion of Intention. Such a Declaration must state: (a) which other 
Members of the United Nations the declarant deems to be states di- 
rectly concerned, and the reasons for this; (b) what area or areas, if 
any, of the trust territory the declarant wishes to have designated as 
strategic. The Declaration shall be submitted to the General Assembly 
in case it refers to no strategic area, to the Security Council in case it 
refers to a strategic area or areas, to both the General Assembly and 
the Security Council in case the trust territory consists of both stra- 
tegic and non-strategeic areas. The General Assembly, the Security 
Council, or both of them concurring—depending upon the type of 
Declaration of Intention—shall decide what other states besides the 
declarant are states directly concerned, and only after such a decision 
has been made shall the negotiations on the terms of the trusteeship 
start. 

(3) A Member or Members of the United Nations which request 
that a territory held by Japan under mandate of the League of 
Nations or a territory referred to in Art. 77b be placed under the 
trusteeship system shall make a Request. The Request must contain 
the statements which must be included in a Declaration of Intention 
and a statement of the grounds on which the requester or requesters 
base their claim to be directly concerned. The three last sentences of 
Paragraph 2 of this Article shall apply appropriately. However no 
decision as to what other states are directly concerned shall be made 
before a decision has been made on whether the requester or requesters 
are directly concerned and the point in question has been affirmed 
with respect to at least one of them. 

(4) Should, during the negotiations on the terms of a trusteeship, 
the state or states directly concerned that made the Declaration of 
Intention or the Request wish to change the plans for the trust terri- 
tory with respect to the extent or the number of strategic areas, the 
said state or states shall submit immediately a new Declaration of 
Intention or a new Request. The three last sentences of Paragraphs 
2 and 3 of this Article shall apply appropriately. 

(5) In ease an alteration or amendment of the approved terms of 
a trusteeship is desired, a Demand shall be submitted. If the Demand 
is submitted by the administering authority of the trust territory 
(Art. 82) Paragraph 2 of this Article, and if the Demand is submitted 
by a state or states which are not the administering authority Para- 
graph 3 of this Article, shall apply appropriately. 

(6) Should, during the negotiations on an alteration or amendment 
of the approved terms of a trusteeship the state or states directly con- 
cerned that made the Demand wish to change the plans for the altera- 
tion or amendment with respect to the extent or the number of 
strategic areas, the said state or states shall submit immediately a new 
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Demand. If the new Demand is submitted by the administering 
authority of the trust territory Paragraph 2 of this Article, and if it 
is submitted by a state or states which are not the administering au- 
thority Paragraph 3 of this Article, shall apply appropriately.* 


41 Since the above text was written the General Assembly of the United Nations has 
approved (December 13, 1946) eight draft trusteeship agreements (for the Australian 
mandated territory of New Guinea, the Belgian mandated territory of Ruanda—Urundi, 
the British mandated territories of Tanganyika, Togoland and the Cameroons, the 
French mandated territories of Togoland and the Cameroons, and the New Zealand 
mandated territory of Western Samoa), and has set up the Trusteeship Council (De- 
cember 14, 1946). Moreover, the Security Council has approved (April 2, 1947) the 
draft trusteeship agreement for the former Japanese mandated islands in the Pacific 
and the General Assembly has approved (November 1, 1947) a ninth trusteeship agree- 
ment (Nauru, mandated territory of Australia, New Zealand, and the United Kingdom). 

These events, however, do not impair the validity of the arguments presented in the 
paper. Only by evading for reasons of so-called expediency the basic issue of ‘‘the 
states directly concerned’’ was it possible to place all former mandated territories, 
except Nauru, Palestine, and Southwest Africa under the trusteeship system and to set 
up the Trusteeship Council. 

When the eight trusteeship agreements came up for discussion in the General Assembly 
in its Fourth Committee and in Sub-committee 1 of the Fourth Committee, the ambiguity 
of Art. 79 of the Charter proved again a vexatious problem. The following interpreta- 
tions were offered as to the meaning of the clause ‘‘the states directly concerned’’: 


Bailey, Australia; Mr. 


(1) the administering state (Mr. Dulles, U. S. A.; Mr. 
Cineros, Cuba) ; 

(2) the administering state and those states which the latter had decided were ‘‘the 
states directly concerned’’ (Mr. Naggiar, France) ; 

(3) all members of the United Nations (Mr. Galiewicz, Poland) ; 

(4) the ‘‘Big Five’’ (Mr. Lisicky, Czechoslovakia) ; 

(5) in the first place the ‘‘Big Five,’’ but some provision for small countries to be 
considered ‘‘states directly concerned’’ with regard to particular territories (Mr. 
Novikov, U. S. 8. R.). It was recognized, moreover, that the difficulties in determining 
‘‘the states directly concerned’’ were difficulties ‘‘inherent’’ in the Charter (Mr. 
Thomas, United Kingdom). But no one even suggested the only legal solution, namely, 
to amend the Charter. 

The majority of the delegates wanted ‘‘to get the job done.’’ Their chief concern 
was to approve with minor modifications accepted by the mandatory powers the draft 
trusteeship agreements (the Belgian representative raised the pertinent question whether 
the Assembly had the power to amend draft trusteeship agreements unless their terms 
were in direct contradiction to provisions of the Charter), and to pave the way for the 
setting up of the Trusteeship Council. Hence the majority shelved the solution of the 
problem ‘‘the states directly concerned’’ by adopting a United States sponsored resolu- 
tion that the approval of any terms of trusteeship by this session of the General 
Assembly be subject to the understanding that no definition of the term had been 
decided on, and that no state had ‘‘ waived or prejudiced its right hereafter to claim 
to be such a ‘state directly concerned’ in relation to approval of subsequently proposed 
trusteeship agreements and any alteration or amendment of those now approved.’’ 
This resolution, clearly indicating that the majority was willing to vote for the draft 
trusteeship agreements, though it did not profess to know who were ‘‘the states directly 
eoncerned’’ with which the mandatory powers should have negotiated the draft trustee 
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ship agreements, was termed by the U. 8. S. R. a violation of the Charter. Hence the 
U. 8. 8. R. has not participated in the sessions of the Trusteeship Council. 

The U. S. 8S. R., and apparently a few other members of the United Nations (among 
them Byelorussia, India, the Ukraine and Yugoslavia), held that the General Assembly 
must first of all work out during its session a defintion of the term ‘‘the states directly 
concerned.’’? So far the states ‘‘directly concerned’’ had been arbitrarily decided by 
the mandatory powers. As long as the clause in question had not been defined by the 
General Assembly, the draft trusteeship agreements the mandatory powers had sub- 
mitted could be considered ‘‘only preliminary drafts.’? When it became obvious that 
the majority was not willing to define ‘‘the states directly concerned’’ then and there 
the U. S. S. R. proposed a resolution declaring that the agreements submitted by the 
mandatory powers were contrary to the requirements of the Charter, and could not be 
considered as trusteeship agreements, since the Charter laid down that the terms of 
trusteeship should be approved by ‘‘the states directly concerned,’’ and these had not 
been determined. This resolution was rejected by 36 against, six in favor with 11 
abstensions. 

From what has been said above it should have become apparent that any definition 
by the General Assembly of the ambiguous clause of Art. 79 would have been un- 
constitutional. However, no less unconstitutional was the approval of the draft 
trusteeship agreements. It may even be doubted whether the approval of the eight 
draft trusteeship agreements was really expedient, despite the fact that the trusteeship 
system got under way and that the Security Council unanimously approved a few months 
later—for reasons best known to its members—the U. 8. A. draft trusteeship agreement 
concerning the former mandated Japanese islands in the Pacific. For in approving 
the draft trusteeship agreements the General Assembly had to go on record that it did 
not know who ‘‘the states directly concerned’’ were. Thereby it had to admit that 
the approval of the trusteeships and the setting up of the Trusteeship Council could not 
be based on the Charter, and had itself to cast doubt upon the constitutionality of its 
actions. 

When the draft trusteeship agreement for Nauru came up for approval at the second 
regular session of the General Assembly and the U. S. S. R. spokesman (Professor 
Stein) again raised the objection that the words ‘‘states directly concerned’’ had 
not been defined, Australia offered an astonishing interpretation of the ambiguous 
clause. Its spokesman (Mr. Forsyth) maintained that by approving in 1946 the eight 
trusteeship agreements the General Assembly had shown that it did not regard the 
definition of the words ‘‘states directly concerned’’ as essential, so long as the terms 
of the agreement themselves were acceptable. In other words, Australia maintained 
that it is up to the majority of the General Assembly to decide whether or not a clause 
of the Charter is important! 

This tendency not to amend, but to ‘‘get around’’ flaws or imperfections of the 
Charter when acting in accordance with it is either impossible (Art. 79) or undesirable 
(Art. 27), has again been demonstrated by the ‘‘gentlemen’s agreement’’ between the 
“Big Five’’ that, notwithstanding the clear and mandatory wording of Art. 27(3), 
abstention from voting by any one of the permanent members of the Security Council 
on substantive matters shall never be deemed an exercise of the so-called veto power. 
Argentina, which became a member of the Security Council on J anuary 1, 1948, re- 
cently (January 23) challenged this practice. The occasion was the establishing by a 
Council vote, with the U. 8. 8S. R. abstaining, of a commission in the India-Pakistan 
dispute. The representative of Argentina (Dr. Arce) considered the Council’s de- 
tision invalid legally, though he had voted in favor. Said he: ‘‘I do not oppose the 
permanent members of the Security Council renouncing the use of their privileges if 
they consider it desirable, but when they do so, it should be done publicly,’’—in other 
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words by amending the Charter. Nothing is so inexpedient in the long run as an ex- 
pediency which undermines the respect for a constitution, be this a national constitution 
or be this the United Nations Charter. On the material covered in this note see United 
Nations Weekly Bulletin, Vol. 1, No. 15, pp. 7, 17-19; No. 16, pp. 28-31, No. 17, pp. 
3-6, 15-16; No. 18, pp. 40-43; No. 19, pp. 48-51, 52-54; No. 20, pp. 48-49; No. 21, 
pp. 12-15; No. 22, pp. 16-17; Vol. 2, No. 9, pp. 224-226; No. 10, pp. 260-262; No. 11, 
pp. 283-286; No. 13, pp. 376-377; No. 14, pp. 389-394; Vol. 3, No. 16, pp. 492-494; 
No. 24, p. 167; and Vol. 4, No. 4, p. 135. 
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EDITORIAL COMMENT 


IMPLEMENTATION OF THE PROPOSED INTERNATIONAL COVENANT ON HUMAN RIGHTS 


The United Nations Commission on Human Rights,' at its second session, 
held in Geneva December 2-17, 1947, decided that under the general rubric 
‘International Bill of Human Rights’’ there should be prepared a 
Declaration on Human Rights, a Covenant on Human Rights, and measures 
for implementation.2, Working Groups were set up to consider each 
problem. 

The Working Group on Implementation noted, in its report to the Com- 
mission, that the proposed Declaration on Human Rights ‘‘was in the last 
analysis to take the form of a recommendation by the General Assembly 
of the United Nations, and was consequently not legally binding in the 
strict sense of the term.’’* The proposed Covenant on Human Rights, 
on the other hand, is intended to take the form of a treaty establishing 
binding obligations under international law.* Since problems of im- 
plementation refer primarily to the Covenant, only incidental reference 
need be given here to the Draft International Declaration on Human 
Rights.° 

Article 1 of the Draft International Covenant on Human Rights ap- 
pended to the Report of the Commission on Human Rights, Second Ses- 
sion, reads as follows: 


The States parties hereto declare that they recognize the principles 
set forth in Part II hereof as being among the human rights and 
fundamental freedoms founded on the general principles of law 
recognized by civilized nations.® 


1For a summary of the establishment, terms of reference, and work of the Commis- 
sion on Human Rights, see Yearbook of the United Nations, 1946-47, pp. 523-532. 
See also James P. Hendrick, ‘‘An International Bill of Human Rights,’’ Department 
of State Bulletin, Vol. XVIII, No. 450 (Feb. 15, 1948), pp. 195-208. 

2U.N. Doc. E/600, 17 December 1947, Report of the Commission on Human Rights, 
Second Session. 

8Same, pp. 41-42. The Report of the Working Group on Implementation (E/CN. 
4/53) is reproduced in E/600, to which citations will be made here. Of the six members 
of this Working Group the representative of Uruguay was unable to attend and the 
representative of the Ukrainian Soviet Socialist Republic withdrew. The Report was 
therefore the work of representatives of only four of the fifty-seven Members of the 
United Nations: Hodgson (Australia), Dehousse (Belgium), Mehta (India) and 
Pourevaly (Iran). 

4E/600, p. 6. See also Article 23 of the Draft Covenant, the text of which is in 
E/600, Annex B, pp. 30-36. 

5 Text in E/600, pp. 17-22. 

®Same, p. 30. 
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The phrase ‘‘the general principles of law recognized by civilized 
nations,’’ taken from Article 38 (1) (¢) of the Statute of the International 
Court of Justice, is apparently here designed to permit reference to ‘‘con- 
ceptions both of the ‘law of nature’ and ‘jus gentium’’’ which have 
‘played a considerable part in the conception of the fundamental rights 
of man.’’” It is not clear whether the involved phraseology of Article 1 
is intended as the recognition of a definite obligation upon the parties to 
the Covenant to observe the principles set forth in Part II thereof or 
whether it is intended merely as a manifesto to settle the long-standing 
doctrinal controversy as to what is included in ‘‘the general principles of 
law recognized by civilized nations.’’ If Article 1 is intended to have the 
former meaning, the draft proposed by the representative of the United 


States is preferable, to wit: 


The High Contracting Parties declare that they recognize the 
obligation to observe and enforce the human rights and fundamental 
freedoms set forth in Part II of this convention.® 


If, however, Article 1 of the Commission draft is not intended to establish 
a binding international obligation, it might more appropriately be rele- 


gated to a Preamble. 
Article 2 of the Commission draft provides: 


Every State, party hereto, undertakes to ensure: 
(a) that its laws secure to all persons under its jurisdiction, whether 
citizens, persons of foreign nationality or stateless persons, the enjoy- 
ment of these human rights and fundamental freedoms; 

(b) that such laws, respecting these human rights and fundamental 
freedoms, conform with the general principles of law recognized by 
civilized nations; 

(c) that any person whose rights or freedoms are violated shall 
have an effective remedy, notwithstanding that the violation has been 
committed by persons acting in an official capacity ; 

(d) that such remedies shall be enforceable by a judiciary whose 


independence is secured; and 
(e) that its police and executive officers shall act in support of the 


enjoyment of these rights and freedoms. 


The lack of precision which characterizes the draftmanship of the Cove- 
nant renders difficult a determination of the nature and extent of the 
obligation stipulated. Presumably Article 2 obligates each party to the 
Covenant to survey its existing laws, to enact modifications or additions 
necessary to secure the enjoyment of the rights and freedoms stipulated 
in the Covenant, and to provide for their observance and enforcement. 


7 See Comment in United Kingdom proposal on International Bill of Human Rights, 
annexed to Report of the Drafting Committee to the Commission on Human Rights, 
E/CN.4/21, 1 July 1947, p. 30. The British draft was apparently the basis for tie 
Commission draft. 

8 E/CN.4/37, 26 November 1947, p. 1. 


| 
wit 
Re 
bri 
pro 
The 
ple n 
Ukr, 


EDITORIAL COMMENT 391 


The obligation to ensure the conformity of a particular state’s municipal 
legislation with ‘‘the general principles of law recognized by civilized 
nations’’ is incapable of precise application. Whether or not the ‘‘ef- 
fective remedy’’ which a party is obligated to ensure under paragraph (c) 
means more than effective means of redress is not clear; nor is it clear 
whether the remedy is merely against an official who violates stipulated 
rights or whether the state assumes an obligation to provide redress. 

Other articles pertinent to the problem of implementation read as fol- 
lows: 


Article 3. On receipt of a request to this effect from the Secretary- 
General of the United Nations made under the authority of a reso- 
lution of the General Assembly, the Government of any party to this 
Covenant shall supply an explanation as to the manner in which the 
law of that State gives effect to any of the provisions of this Covenant. 


Article 4. (1) In time of war or other public emergency, a State 
may take measures derogating from its obligations under Article 2 
above to the extent strictly limited by the exigencies of the situation. 
(2) Any State party hereto availing itself of this right of derogation 
shall inform the Secretary-General of the United Nations fully of the 
measures which it has thus enacted and the reasons therefor. It shall 
also inform him as and when the measures cease to operate and the 
provisions of Article 2 are being fully executed. 


Article 24. In case of a Federal State, the following provisions shall 
apply: 

(a) With respect to any Articles of this Covenant which the federal 
government regards as wholly or in part appropriate for federal 
action, the obligations of the federal governments shall, to this extent, 
be the same as those of parties which are not federal states; 

(b) In respect of Articles which the federal government regards as 
appropriate under its constitutional system, in whole or in part, for 
action by the constituent States, Provinces or Cantons, the federal 
government shall bring such provisions, with a favourable recom- 
mendation, to the notice of the appropriate authorities of the States, 
Provinces or Cantons. 


The Working Group on Implementation was confronted at the outset 
with the objection of the representative of the Ukrainian Soviet Socialist 
Republic that since the principal task of implementation ‘‘would lie in 
bringing the domestic law of some countries into conformity with the 
provisions’’ of the Covenant, discussion of implementation was premature. 
The Group decided that it could formulate general principles of im- 
plementation irrespective of the ultimate contents of the Covenant. The 
Ukrainian representative refused to participate further.® 

The recommendations of the Group were cast in the form of replies to 


*See E/600, pp. 42-43; E/CN.4/AC.4/SR/1-3. 
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certain questions (A, B, C, D) and of comments on certain suggestions 
(a, b, e, d, e) by the Secretariat of the United Nations.’ 

On Question A, which was whether or not the Covenant ‘‘should contain 
a provision to the effect that it cannot be unilaterally abrogated or modi- 
fied,’’ the Group agreed unanimously that there should be no such pro- 
vision since the Covenant was ‘‘an international obligation, the violation 
of which was obviously forbidden by international law.’’ 

On Question B, which was whether or not the Declaration or the 
Covenant ‘‘should include an express statement to the effect that the 
matters dealt with in it are of international concern,’’ the Group decided 
that the proposed clause seemed unnecessary. The ‘‘domestic jurisdic- 
tion’’ of states referred to in Article 2 (7) of the United Nations Charter, 
if ‘‘rightly’’ interpreted, observed the Working Group, ‘‘only covered 
questions which had not become international in one way or another. 
Once states had agreed that such questions should form the subject of a 
Declaration or Convention, they clearly placed them outside their ‘do- 
mestie jurisdiction’ and Article 2, paragraph 7 became inapplicable.’’ ” 

Whether the interpretation placed upon Article 2 (7) of the Charter 
by the Working Group will prevail in practice is not certain. In the 
‘‘minorities’’ treaty concluded between the Allied Powers and Poland 
on June 28, 1919,1% Poland agreed (Article 1) that certain stipulated 
obligations for the protection of minorities ‘‘shall be recognised as funda- 
mental laws, and that no law, regulation or official action shall conflict or 
interfere with these stipulations, nor shall any law, regulation or official 
action prevail over them’’; and, by Article 12: ‘‘Poland agrees that the 
stipulations in the foregoing Articles, so far as they affect persons belong- 
ing to racial, religious or linguistic minorities, constitute obligations of 
international concern and shall be placed under the guarantee of the League 
of Nations. They shall not be modified without the assent of a majority of 
. the Council of the League of Nations. . . . Poland further agrees that any 
difference of opinion as to questions of law or fact arising out of these 
Articles between the Polish Government ... [and any Member of the 
League Council] shall be held to be a dispute of an international character. 
...? Contrary to the view expressed by the Working Group, it would 
seem desirable that the proposed Covenant on Human Rights should con- 
tain a provision that its stipulations ‘‘constitute obligations of inter- 
national concern.’’ If the implementation of the Covenant is to be re- 
garded as more than a matter ‘‘essentially within the domestic jurisdiction” 


10 See Report of the Drafting Committee, Annex H, Memorandum on Implementation 
prepared by the Secretariat, E/CN.4/21, pp. 87-97. 

11 E/600, p. 43. 

12 E/600, p. 43. 

13 United States, Foreign Relations, Paris Peace Conference, 1919, Vol. XIII, pp. 791; 


798, 801. 


i 

t 

a 

W 

ot 

th 

ic 
of 
is 
ma 
of 
1 
pae 

this 

The 
law 

legis 

Zatic 
16 
17 


EDITORIAL COMMENT 393 


of a state, a firm legal basis must be laid for the expression of international 
concern.'* 

Question C (whether or not the Covenant ‘‘should become part of the 
fundamental law of States accepting it’’) and Question D (whether or not 
the Covenant ‘‘should be declared to be directly applicable in the various 
countries without further implementation by national legislation or trans- 
formation into national law’’) were considered together by the Group. 
After consultation with Mr. C. Wilfred Jenks, Legal Adviser to the Inter- 
national Labor Office, the Group recommended four conclusions to the 
Commission: (1) that if, after reference to the constitutional law of each 
state signing the Covenant, it is concluded that the constitutional law of 
that state permits ‘‘the immediate application within the legal system of 
the state of treaties ratified, the Working Group considers that this solu- 
tion should certainly be adopted’’; (2) that ‘‘special or additional im- 
plementation measures may be necessary. Treaties frequently contain 
provisions calling for action by the legislative or executive organs in the 
domestic field. These would therefore not be sufficient in themselves and 


it is obvious that their mere incorporation in the national legislation of the 
ratifying state does not relieve the latter of the duty to provide for any 
implementation required’’; (8) ‘‘wherever this is not precluded by the 
constitutional law of the ratifying state the foregoing measures should 
preferably be taken prior to ratification’’; (4) ‘‘ where ratification never- 


theless oceurs before implementation has been assured, there should be a 


clear understanding that implementation would ensue within the shortest 
possible time.’’45 These conclusions, which the Working Group char- 
acterized as ‘‘recommendations, not yet drafted, embodying principles,’’ *° 
were submitted to the Commission along with a modified Australian sug- 
gestion that the provisions of the Covenant must be a part of the laws 
of states ratifying it ‘‘so that no executive or legislative organs or [of?] 
government can over-ride them, and that the judicial organs alone shall be 
the means whereby the rights of the citizens of the States set out in the Bill 
[Covenant] are protected.’’ 17 


14Compare Article 18 of Professor Lauterpacht’s draft: ‘‘This International Bill 
of Rights of Man is hereby declared to be an integral part of the Law of Nations. It 
is placed under the guarantee of the United Nations. ... Its observance shall be a 
matter of concern to all the United Nations.” H. Lauterpacht, An International Bill 
of the Rights of Man, 1945, p. 73, with comment, pp. 194 ff. 

15 E/600, pp. 44-46. Italics in original. Compare Article 15 of Professor Lauter- 
pacht’s draft: ‘‘Every State shall, by appropriate constitutional means, adopt Part I of 
this International Bill of Rights of Man as part of its domestic law and constitution. 
The effect of such adoption shall be to abrogate any existing statute or any other rule of 
law inconsistent with these Articles. ... They shall not be abrogated or modified by 
legislative action or otherwise, save in pursuance of international agreement or authori- 
zation’? Lauterpacht, cited, pp. 72, 179 ff. 

16 F/600, p. 46. 

17 E/600, pp. 44, 46. 
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International measures for the implementation of the Covenant on Hu- 
man Rights might well start from the premise that certain obligations to 
this end have already been assumed in the Charter of the United Nations. 
Thus, by Article 55 of the Charter, ‘‘the United Nations shall promote: 
... (ce) universal respect for, and observance of, human rights and 
fundamental freedoms for all without distinction as to race, sex, language, 
or religion.’? By Article 56, ‘‘All Members pledge themselves to take 
joint and separate action in codperation with the Organization for the 
achievement of the purposes set forth in Article 55’’; and, by Article 62 
(2), the Economie and Social Council ‘‘may make recommendations for 
the purpose of promoting respect for, and observance of, human rights 
and fundamental freedoms for all.’’ ?® 


Measures of international implementation were considered by the Work- n 
ing Group on the basis of the Secretariat Memorandum which suggested g 
‘*the possibility of providing in successive stages for international super- 0 
vision and enforcement’’ of the Covenant, as follows: et 

(a) the establishment of the right of the General Assembly and other 

organs of the United Nations, including possibly the Commission on su 
Human Rights, to discuss and make recommendations in regard to co. 
violations of the Bill [Covenant] ; lar 
(b) the establishment of the right of individuals to petition the United ; 

Nations as a means of initiating procedure for enforcement of human "= 
rights ; the 
(c) the establishment of a special organ of the United Nations with Int 
jurisdiction and the duty to supervise and enforce human rights motu hur 
proprio; 

(d) the establishment of jurisdiction in this organ to consider cases 21 
of suspension of the Bill of Rights, either in whole or in part; 22 
(e) the establishment of local agencies of the United Nations in the 23 
various countries with jurisdiction to supervise and enforce human 2 
rights therein. The Commission might find it useful, in this connec: 25 
tion, to study the precedents established, for example, by the Conven- 26 | 
tion between Germany and Poland on Upper Silesia of 15 May 1922.” 27 

In connection with suggestion (a) the Working Group, after emphasiz- 
ing the jurisdiction of the General Assembly under Article 10 of the United as 
Nations Charter and of the Economic and Social Council under Article 62, (E/C) 
recommended the delegation to the Commission on Human Rights of ger- 
eral supervision over matters affecting human rights and their implemen tie 
tation.”° su 

With reference to suggestions (b) and (c) the Working Group recon: sie 
mended that ‘‘the right to petition in respect of the violation of humal occ 
rights shall be open not only to states, but also to associations, individuals ae 

18 See also E/CN.4/AC.4/1, Letter from the Representative of France to the.-: we 


Working Party on Implementation ..., 5 December 1947. 
19 E/CN.4/21, p. 88. 
20 E/600, pp. 47-49. 
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and groups’’; ** ‘‘that provisions relating to the system of petitions should 
be included in the proposed Convention on Human Rights’’; ?? and that a 
standing committee of five non-governmental experts should be established 
by the Economic and Social Council to collect information, to screen peti- 
tions, to conduct negotiations (query: with whom?) and to act prior to 
any international judicial proceedings for the enforcement of human 
rights.2* Reference was made to comparable functions performed by the 
League of Nations in respect of the protection of minorities. 

Suggestions (d) and (e) were dismissed by the Working Group, the 
latter on the grounds that it was premature and might deter states from 
ratifying a Covenant in which it was embodied.** 

The Working Group recommended that an International Court of Hu- 
man Rights should be established and ‘‘empowered to constitute the final 
guarantor of human rights’’*> but preferred to leave the implementation 
of decisions of this Court to the General Assembly rather than to the Se- 
curity Council.?® 

The pattern of implementation favored by the Working Group may be 
summarized as follows: (1) domestic measures of implementation should 
consist in making the provisions of the Covenant the enforceable law of the 
land; (2) international implementation would include the general super- 
vision of the Commission on Human Rights, the conciliation functions of 
the Standing Committee on Human Rights, and the judicial function of the 
International Court of Human Rights to give judgment against violators of 
human rights.2*7 The Report of the Working Group was not formally 


21 Same, pp. 49-51. 
22Same, pp. 51-53. 
*3Same, pp. 53-56. 
24Same, p. 56. 
25 Same, pp. 58-62. 
Same, p. 63. 


*7 Query whether it is intended that the proposed court give judgment only against 


States, or whether employers or other individuals might be adjudged violators of 
human rights. 


Compare Article 5 of the United States Proposal for a Human Rights Convention 
(E/CN.4/37) : 


Article 5. The High Contracting Parties agree that any allegations made by 
any of them of the violation of the present convention shall be brought to the atten- 
tion of the United Nations by communication of the allegations, together with 
supporting documentation, to the Secretary-General of the United Nations. 

When the Secretary-General is in receipt of a communication from a state he 
shall inform the state in which the violation of the convention is alleged to have 
occurred and shall request such state to submit its observations on the complaint. 
The High Contracting Parties agree to comply with such a request. The com- 
munications and the observations of the state shall then be referred to the Com- 
mission on Human Rights. The Commission on Human Rights shall establish 
from time to time small committees to give consideration to each case thus placed 
in its hands. The small committees shall be composed of nationals of states which 
are not parties to the case and have no direct interest therein by reason of ethnic 
or geographical considerations but are parties to the convention. They shall if 
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‘approved’’ by the Commission on Human Rights but was ‘‘received and 
noted’’ and transmitted to states and to the Economie and Social Council 
for consideration and comment.** 

Mr. Koretsky, who appeared at the last meetings of the Working Group 
as an Observer for the Soviet Union, observed ‘‘that the measures proposed 
by this group were contrary to the principles of the sovereignty and inde- 
pendence of states, that they opened the possibility of intervention in the 
internal affairs of states, and that they therefore were not in conformity 


with the principles of the United Nations and were inacceptable’’ ** and é 
that ‘‘he himself did not belong to a people who did not have confidence in V 
their government.’’ *° 
No reference has been made in this comment to the specific human rights a 
which it is proposed to implement.*t In voting against the Draft Cove- 01 
nant, the Yugoslav representative observed that ‘‘it merely contains defi- 
nitions of a certain number of civil and political rights and omits all 
reference to social, economic and other rights’’ and that it was prepared 
‘‘mainly with a view to bringing it into line with the laws at present in 
force in two countries: the United Kingdom and the United States.’’* th 
possible be members of the Commission on Human Rights (including, if appropri- qu 
ate, one or more members of any of its Subcommissions). Th 

Each small committee in collaboration with the Secretariat, shall undertake any 
appropriate measures looking to a solution of the case. In particular the High pre 
Contracting Parties agree to lend their full and friendly codperation to the Com- pol 
mittee in respect of: tru 

1. Requests for further information. 

2. Requests to negotiate informally with the Committee at the seat of the United par 
Nations, in the territory or state concerned, or elsewhere, with a view to reach- key 
ing an agreed settlement. 

The High Contracting Parties agree to comply with any decision of the small 

committee to conduct its proceedings without publicity. 

The small committee shall bring the case to the attention of the Commission on 
Human Rights or the appropriate Subcommission only if it decides by majority 
vote that further consideration by the United Nations is desirable. If the small 
committee decides not to bring the matter to the attention of the Commission or 
a Subcommission, the High Contracting Party which brought the complaint may 
then bring the matter to the attention of the Commission or Subcommission. 

If an alleged violation of this Convention is brought to the attention of the In t 
Commission on Human Rights or a Subcommission thereof pursuant to the pre | 
ceding paragraph, the small committee shall submit a report on its consideration been 
of the case. The United Nations may then take any action appropriate under by i 
the Charter. 

Following disposition of a case by a small committee, any party hereto may tate 
request the Economic and Social Council or the General Assembly to obtain the Se: 
advisory opinion of the International Court of Justice thereon and to refrain from ‘ 
taking any further action on the matter until this opinion has been obtained, andi In th 
such a request is made the parties hereto agree that they are bound to supp0 of th 
the request. 

28 E/600, p. 7. 10 mi 
29 Same, p. 67. effect 
30 E/CN.4/AC.4/SR.7. gard 
31 See Part II of the Draft International Covenant on Human Rights, E/600, Pp. Asser, 
31-35. 
Chart 


82 E/CN.4/56, 11 December 1947, Report of the Working Party on an Internation! 
Convention on Human Rights. 
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Even if totalitarian prejudices about British or American conceptions of 
civil liberties are discounted, it is obvious that a tremendous task lies 
ahead. Questions of international law, constitutional law, administrative 
and judicial procedures, private law, politics, economies, and conflicting 
ideologies must be worked out before agreement can be reached on the 
nature, definition, and scope of the rights to be implemented and the 
domestic and international measures by which the rights may be enforced. 
The project of making the individual a subject of international law with 
enforceable ‘‘international’’ rights against his own government—which is 
what the Covenant on Human Rights proposes to do—is in its infancy. 
Few will question the desirability of focussing attention on human rights 
and fundamental freedoms; and this the United Nations Commission 
on Human Rights is already accomplishing. 


Herpert W. Briaas 


PALESTINE AND THE CONSTITUTIONAL LAW OF THE UNITED NATIONS 


Before the meeting of the Security Council on February 24 of this year 
the United States Representative made a statement on the Palestine 
question which is deserving of consideration by international lawyers. 
The comments which have appeared concerning this speech have not ap- 
proached it from this viewpoint; on the contrary, they reflect varied 
political and emotional viewpoints which do not show awareness of the 
true situation or awareness of the significance of this very carefully pre- 
pared address. Attention is here called to what are believed to be the 
key word of the address: 


While we are discussing the problem of Palestine, it is of first im- 
portance to the future of the United Nations that the precedent to be 
established by the action taken in this case be in full accord with 
the terms of the Charter under which we operate. The interpretation 
of the terms of the Charter given in the Palestine issue will seriously 
affect the future actions of the United Nations in other cases. 


In the proceedings of the United Nations thus far no great respect has 
been paid to the constitutional law of the Organization by its organs or 
by its Members, and it is a matter of some significance that the United 
States now emphasizes the need of respect for that law. 

Senator Austin correctly stated the law of the Charter as it applies 
in this case. It is clear to any student of the Charter that a resolution 
of the General Assembly, such as that for the partition of Palestine, is 
no more than a recommendation, and that it can have no legally binding 
effect upon any state whatsoever. Some enthusiasts would simply disre- 
gard restrictions such as are imposed by the Charter upon the General 
Assembly ; others, sincere believers in the United Nations, hoped that the 
Charter could be stretched by interpretation in some way such that the 
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General Assembly would be able to enforce its recommendations, and 
feared for the prestige of the United Nations if this could not be done. 
A similar attitude is to be observed in other connections, such as Human 
Rights. 

Unfortunately for this viewpoint, the General Assembly was given no 
such authority ; and if the Charter were being made over again today in the 
light of acquired knowledge, it is still to be doubted that states—particularly 
the United States—would be willing to confer upon it such authority. If the 
General Assembly should have attempted to enforce its recommendations, 
it would thereby have displayed scorn for the Charter—as it had in fact 
already done on various occasions with respect to the ‘‘domestie questions 
clause’’—and would have given ground for just complaint by Arab or 
other states of illegality, thereby worsening the political situation. To 
those who had hoped to see a legal order developed among nations through 
the United Nations the disregard thus far shown by Members and organs 
both for the constitutional law and for judicial process has been dis- 
couraging; the situation has indeed gone so far as to arouse anxiety ex- 
pressed by some delegates in their speeches. 

The refusal of the Department of State—which had itself not been en- 
tirely guiltless in this respect, as, for example, in the Iranian case—to 
submit to a strong pressure calling for enforcement of the Assembly 
resolution is therefore a hopeful sign. At the same time, Senator Austin 
made a constructive suggestion, entirely correct under the Charter, which 
would permit upholding the authority of the United Nations. He noted 
that, while the partition resolution could not be enforced, by the Security 
Council any more than by the General Assembly, it is not only the right 
but the duty of the Security Council to prevent threats to the peace. 
Little limitation was set upon the discretion of the Council in determining 
what is a threat to the peace. It would assuredly be expected to regard 
as such a threat any use of armed force against the contingent Jewish 
state from the outside, and to employ enforcement measures against such 
a danger; it could also, if it wished, denominate as a situation threatening 
to the peace the use of force within that area. Such action would not 
constitute enforcement of an Assembly resolution; it would have an 
entirely different legal basis. However regrettable it may be, no organ 
of the United Nations is given power to enforce a rule of international lav, 
much less a mere recommendation by the Assembly. Enforcement can 
only be used in the case of a threat to the peace, breach of the peace, or 
act of aggression. The prevention by the Security Council of the use 
of force in the Palestine area might leave the factual situation to develop 
in the direction which the General Assembly planned; but this would 
not necessarily follow. It must be recalled that the Security Council, 
under Article 39, may make a recommendation of its own, which might 
be quite different from the Assembly resolution; likewise the Security 
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Council determines when the threat to the peace is ended, and may there- 
fore withdraw its forces upon its own terms. 

This distinction between enforcement of an Assembly resolution and 
the handling of a threat to the peace has been attacked as escapism, as 
‘elaborate legal niceties,’’ as a too finely drawn technical distinction; 
but it is much more than this. It signifies that proper respect is being 
paid to the constitutional law of the United Nations. Some of the states 
which made that law now regard it, in this or other cases, as too weak, 
and in their desire to overcome this weakness would make it still weaker 
by disregarding the law; those same states—or individuals who argue 
along these lines—would undoubtedly rely upon these same constitutional 
limitations in cases in which they might happen to be the defendant. It 
is an unhappy choice which we are now being called upon to make, as 
between an obviously inadequate legal system and political action taken 
in disregard of the law which we have adopted. Those who wish for the 
United Nations to be a legal order must, while allowing a wide range 
if interpretation, in general support the law as it is written; and this the 
United States has done. A precedent in the other direction might later 
be used with damaging effect against the state which supported the 
precedent. 

The remedy for this dilemma is of course to strengthen the law of the 
United Nations, and it remains to be seen whether the United States will 
take steps in this direction. Such steps can hardly be taken, in a 
democracy, unless the people express support for them. It is, therefore, 
of no avail to speak of the United States proposals with regard to the 
Palestinian situation as ‘‘futility.’’ If the United Nations is weak, it is 
because the people do not instruct their governments to give authority 
over them to the United Nations. It was the same failure to support and 
strengthen the League of Nations which led to its failure. 

One may hope that the position now taken by the United States indi- 
cates on her part an intent to return to recognition of her responsibility to 
cooperate through the law and machinery of the United Nations, and an 
abandonment of the policy of unilateral action displayed in the ‘‘Truman 
Doctrine,’’ the Marshall Plan (in other respects excellent), and in other 
ways. The statement is now that 


United States policy will not be unilateral. It will conform to and 
be in support of United Nations action on Palestine. 


CLYDE EAGLETON 


THE UNANIMITY RULE IN INTER-AMERICAN CONFERENCES 


The acute controversy with respect to the ‘‘veto power’’ of the five 
permanent members of the Security Council of the United Nations may 
justify some observations upon the voting procedure in inter-American 
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conferences and consultative meetings of Foreign Ministers. At the San 
Francisco Conference the Argentine delegate led a strong attack upon the 
principle of unanimity in the Charter of the United Nations while at the 
Conference of Petropolis a delegate of the same state argued in favor of 
the principle in inter-American relations. How are the two positions to 
be reconciled, if reconcilable at all? The question might be correctly put 
by asking, when is unanimity not equivalent to a veto, if ever. 

The distinction between unanimity which obstructs and unanimity which 
does not obstruct is traditional in international law. The long-established 
doctrine of the equality of states prohibits the imposition upon any state 
of a new rule of law to which it has not given its individual consent. 
Whether the rule is a desirable one at this stage of the development of 
international law is another question. But in any case it has never pre- 
vented a smaller or larger group of states from going ahead on their own 
account and adopting a new rule of substantive or procedural law appli- 
cable within their limited group. Obviously the new rule must not conflict 
with the rights of non-participating states under the existing law and it is 
here that the possible obstructive character of the rule of unanimity is 
tested. Again and again groups of states have entered into international 
conventions for the promotion of economic and social interests without 
being seriously impeded by the failure of one or more states to codperate. 
On the other hand the decision of the League of Nations to impose sanctions 
upon Italy in 1935 could not have been made effective, even with the 
fullest codperation on the part of the individual members of the League, 
if the United States had insisted upon continuing its normal trade rela- 
tions with Italy in respect to shipments of oil. 

A recent lecture by Professor Brierly on ‘‘The Covenant and the 
Charter’’ brings out effectively the distinction between the two statutes in 
this connection. Decisions of the Assembly or of the Council of the League 
required the agreement of all the members of the League represented at 
the meeting. But there was nothing to pervent the individual members 
of the League from acting independently in their own interest; and no 
member of the League resorting to war in disregard of its obligations 
under the Covenant could protect itself against sanctions by appeal to the 
rule of unanimity. By the Charter of the United Nations, however, the 
Security Council is made primarily responsible for the maintenance of 
peace, so that the use of the veto to prevent a decision is an effective check 
upon action by the individual members of the United Nations unless they 
happen to be directly attacked. 

Down to the time of the Conference of Petropolis the inter-American 
rule of unanimity had never had the effect of obstructing the decision of 
those members of the regional group which wished to act for themselves. 
But the rule had never been put to a test in any matter of vital concern. 
When, however, the time came to draft a treaty to put into effect the inter- 
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American system of collective security it was clear that a number of the 
sanctions set forth in the Act of Chapultepec were of a character to require 
unanimity if they were to be made practically effective. Moreover it was 
clear that in so important a matter as the measures to be taken to maintain 
collective security, whether against an attack from without the hemisphere 
or against one within it, the decision of a mere majority would not have 
the necessary authority to justify the action agreed upon if it should be of 
a drastic character. In consequence the conclusion was reached that it 
would be desirable to adopt a new rule, in accordance with which a ma- 
jority of two-thirds might be able to bind all the states, so that the 
measures taken would represent the will of all the members, saving only 
the state guilty of the act of aggression. 

The answers to the questionnaire submitted to the Governments by the 
Governing Board of the Pan American Union on this point indicated a 
practically unanimous opinion in favor of decisions by a two-thirds 
majority. Uruguay was in favor of decisions by an absolute majority, 
while Argentina favored strict unanimity. A compromise was proposed 
in accordance with which decisions binding upon all might be taken by 
vote of two-thirds, except only with respect to the use of armed force, in 
which case no state should be obliged to take action except with its own 
consent. This compromise was accepted in the treaty as finally signed at 
Rio de Janeiro. The Argentine delegate defended the position taken by 
his Government, but yielded to the views of the other delegates and signed 
the treaty without reservation. 

Thus for the first time in inter-American history the rule of unanimity, 
in the sense that no state is bound by a decision to which it does not give its 
consent, is set aside in respect to decisions taken in pursuance of the terms 
of the Rio de Janeiro treaty, involving the determination of an act of 
aggression and the measures to be taken to meet it, with the single exception 
above noted. But even with respect to the obligation to use force there is 
no element of the veto right conceded to the five permanent members of 
the Security Council of the United Nations. The fact that one or more 
states might decline to contribute armed forces in a case of collective de- 
fense against aggression would not prevent others from contributing on 
their own account. The burden might be heavier for the others, but they 
would not be prevented from carrying it. There is no obstructive veto 
retained by any state equivalent to the veto power assigned to the five 
permanent members of the Security Council. 

C. G. FENWICK 


DRAFTS OF INTERNATIONAL COVENANT AND DECLARATION ON HUMAN RIGHTS 


The United Nations Charter contains a number of provisions expressing 
the purpose of the United Nations and its members to respect and protect 
human rights and fundamental freedoms. In Article 56 of the Charter the 
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member nations pledge themselves to take joint and separate action in co- 
operation with the organization for the achievement of this purpose. The 
Economic and Social Council has constituted a Human Rights Commis- 
sion with responsibility to prepare an international bill of rights. This 
Commission at its second meeting in Geneva at the close of last year pre- 
pared two draft documents, a Draft International Covenant on Human 
Rights and a Draft International Declaration on Human Rights. These 
were published on December 17, 1947. 

These documents have been circulated to the member nations who now 
are called upon to express their opinions with regard to them. When the 
comments have been received they will be studied by the Drafting Com- 
mittee of the Commission this Spring. Revised drafts will be presented 
to the Commission which will make its recommendations to the Economic 
and Social Council. It is presently contemplated that the results will be 
submitted to the General Assembly for final action at its next regular ses- 
sion in September, 1948.7 

The Draft Covenant is divided into three parts. Part I sets forth a dec- 
laration by the subscribing states that they recognize the principles set 
forth in Part II (Article 1) and an undertaking to ensure the enjoyment 
of these rights and to provide adequate remedies for their enforcement 
(Article 2). Part I also obligates such states to advise the United Nations, 
on request from the General Assembly, how its laws give effect to this obli- 
gation (Article 3) and permits measures derogating from the obligations 
under Article 2 in time of war or other emergency. 

Part II sets forth the principles referred to in Article 1. These prin- 
ciples may be summarized broadly as covering a right not to be deprived 
of one’s life or liberty without due process of law and rights to freedom of 
religion, expression, assemblage and association, and to freedom from 
discrimination with respect to the foregoing rights. 

Part III provides for the method of accession to the Covenant and that 
it shall become effective on the accession of two-thirds of the members of 
the United Nations (Article 23), and the method and extent of its applica- 
tion to federal states (Article 24) and overseas territories or colonies 
(Article 25). It also provides for amendment by two-thirds vote of the 
General Assembly and ratification by two-thirds of the parties (Article 26). 

The Draft Declaration contains only a series of articles, each setting 
forth a principle. These principles include those covered by the Covenant 
and in addition a number of additional principles such as equal oppor- 
tunity for public employment (Article 22), the right to work (Article 23), 
the right to pay for work (Article 24), the right to health and housing 
(Article 25), the right to social security (Article 26), the right to educa- 
tion (Articles 27, 28), the right to rest and leisure (Article 29), and the 


1 Report of Commission on Human Rights, Second Session, United Nations Publica- 
tions E/600, page 6; United Nations Bulletin of January 15, 1948. 
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right to participate in cultural life (Article 30), together with a provision 
regarding minorities, as to which alternative texts are submitted (Article 
31). 

These drafts present to the member nations a series of important ques- 
tions for decision. The first and perhaps the most important relates to the 
scope which any such document should encompass. What rights should be 
considered as really basic and fundamental; which are merely matters of 
detail; what rights are generally accepted in the international community ; 
which are peculiarly identified with the history and traditions of one na- 
tion or a particular group of nations? This question is pointed up by the 
second question, namely, whether it is preferable to have a covenant or a 
declaration. The two questions are so closely related that they should be 
considered together. 

Since a covenant or treaty is designed to be binding upon the signatory 
nations whereas a declaration is merely an expression of intention or aspi- 
ration, it is reasonable to assume that a treaty would be narrower in scope 
than a declaration. This is definitely the case in regard to the two docu- 
ments prepared by the Human Rights Commission. The Draft Covenant 
is pretty definitely limited in its coverage to the character of rights familiar 
to Americans and covered by our own Constitution. The Draft Declara- 
tion covers a much wider variety of subjects, particularly in the social and 
economic fields. 

The great risk in having only a declaration would appear to be that there 
would be a certain degree of irresponsibility as to its terms. Nations 
might support it with comparative ease since they would not be obligated; 
for this reason they might feel relatively little obligation to put it into 
effect. It would thus be a mere statement of aspirations. Such an in- 
strument might prove to be more of a basis for propaganda and contro- 
versy than a document of fundamental importance. Faced with a choice 
as to whether or not to support a more restricted but binding agreement on 
the one hand and a far broader declaration on the other, the choice for those 
interested in the sound development of international institutions and in- 
ternational law would appear to lie on the side of a Covenant. 

The choice as between a covenant and a declaration is, however, affected 
by another consideration and that is the likelihood that a greater number 
of nations would be prepared to vote for and support a declaration than 
the number which would be prepared to bind themselves to a definite 
covenant or treaty. The text of the Draft Covenant provides that it shall 
be effective on the accession of two-thirds of the members of the United 
Nations. It might prove impossible to obtain the necessary two-thirds ac- 
cession to make the Covenant effective or, even though effective, members 
of the United Nations whose participation is of prime importance might 
not accede. If the choice should for this reason be a declaration rather 
than a Covenant, it would still appear important that its terms be so con- 
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fined as to be generally acceptable and generally applicable throughout the 
world to peoples of all traditions and in all stages of social development. 

One solution that may commend itself to the negotiators is to have both, 
making the Declaration effective immediately and the Covenant only ef- 
fective when sufficient ratifications have been obtained. In such event it 
might well be provided that the Declaration should be superseded by the 
Covenant when it becomes effective. Thus it would be possible to avoid 
the risk that two competing documents might be in existence at the same 
time, one broader in terms but less binding in effect, the other binding 
but narrower in its terms. 

There remain certain important questions with regard to the Covenant 
which are not applicable to the Declaration. 

The Draft Covenant does not contain at the present any provisions with 
regard to implementation or enforcement other than the provision in 
Article 3 requiring a party, on request from the General Assembly, to 
explain how it is carrying out its obligations. At the same time it is a 
document which purports to create rights under international law in favor 
of individuals just as the Nuremberg Trials enforced against individuals 
duties under international law. Whether or not the member nations would 
be prepared to permit individuals and private associations directly to 
enforce their rights or seek redress before an international tribunal or 
agency, or whether such action could only be taken in their behalf by a 
member state, cannot at this time be answered.’ 

Even more difficult would be the question as to the rights to be accorded 
to the citizen of a non-participating state. Since the rights to be protected 
are fundamental human rights, it would appear, at first glance, that the 
citizens of a non-participating state should have the same rights as those 
accorded to any other human being. There would also appear, however, 
to be possibilities of trouble inherent in permitting the citizen of one coun- 
try to bring a nation before the bar of justice for its failure to accord to 
him rights and privileges which cannot be enjoyed in his home state. The 
traditional doctrine of reciprocity seems persuasive. This would restrict 
the right to initiate enforcement action to the United Nations or a member 
which is a party to the Covenant. 

A final question of importance relates to the applicability of a Covenant 
of this sort to a federal state. Insofar as the rights protected by the Cove- 
nant are such as under the United States Constitution, no state may in- 
fringe as regards individuals,*® there is no problem and American negotia- 

2 Additional measures to implement the Covenant are under consideration. They 
would assure the right of individuals and of associations to petition the General As- 
sembly in case of violations; they also envisage special agencies to supervise and 
enforce the performance of the Covenant and the establishment of an International 
Court of Human Rights (see Report of the Working Group on Implementations; Report 


of the Commission on Human Rights, Second Session (supra); Annex C, p. 41). 
3 See Palko v. Conn., 302 U. 8. 319, 325. 
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tors would seem wise to keep the Covenant within this area. The Draft 
Covenant contains a provision respecting federal states to the effect that 
where the subject matter is within the jurisdiction of the component states 
rather than the federal government the member fulfills its obligation if it 
merely calls to the attention of the state the terms of the treaty with a 
favorable recommendation. Such a provision is probably a useful and 
necessary protection to federal states, but it would seem unfortunate if 
the scope of the Covenant were so broad as to call for its invocation to any 
great extent. 

The phraseology of both documents gives evidence of the fact that they 
were drafted in a relatively brief time by draftsmen familiar with differ- 
ent systems of law. It could be improved and presumably will be by the 
Drafting Commission. Far more important, however, is it that the impor- 
tant questions of policy and international and constitutional law which these 
documents, particularly the Covenant, raise should be the subject of ade- 
quate study. 


JoHN E. Lockwoop 


LEGAL POSITIVISM AND THE NUREMBERG JUDGMENT 


The favorable or unfavorable character of comments upon events related 
to international law often depends less upon the nature of the events than 
upon the theory of international law assumed by the commentator. 

The assumptions underlying the Charter of the United Nations, the 
Statute of the International Court of Justice, and the Charter of the 
Nuremberg Tribunal are far removed from the positivistic assumptions 
which greatly influenced the thought of international jurists in the nine- 
teenth century.' Consequently, the activities of those institutions have 
frequently been vigorously criticized by positivistie jurists. 

Positivism tends to assume that the sovereign state is the only subject 
of international law; that it is under no obligations except those which 
it has accepted by valid agreement or clear acquiescence in a general cus- 
tom; that such obligations are to be narrowly construed under the as- 
sumption that consent to qualifications of sovereignty cannot be assumed ; 
and that consequently concrete obligations cannot be implied even from 
formal consent to general principles.? Critics proceeding from these as- 

4 Article 24, 


1Arthur Nussbaum holds that dissatisfaction with ‘‘positivism’’ was ‘‘the most 
notable feature’’ differentiating 20th from 19th century thought in the field. A Concise 
History of the Law of Nations, New York, 1947, p. 274. 

2Opinions designated as ‘‘positivism’’ have varied considerably. The earlier ‘‘ posi- 
tivists’’ were distinguished from the ‘‘naturalists’’ and the ‘‘Grotians’’ by the fact 
that they gave major weight to the practice of states in determining what norms were 
international law, but 19th century ‘‘positivists’’ usually rejected the conception of 
natural law altogether and sought to distinguish law, as rules which are objectively 
sanctioned, from both ethics and policy. As a result jurists like John Austin denied 
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sumptions have asked: How can principles enunciated by the Nuremberg 
Tribunal, to take it as an example, be of legal value until most of the 
states have agreed to a tribunal with jurisdiction to enforce those prin- 
ciples? How could the Nuremberg Tribunal have obtained jurisdiction 
to find Germany guilty of aggression, when Germany had not consented 
to the Tribunal? How could the law, first explicitly accepted in the 


that international law was ‘‘law’’ and others held that it was only law in so far as 
the sovereign states (whom it was assumed alone had power to enforce rules and thus 
to make them ‘‘law’’) could be relied upon to observe and enforce its rules. Such 
reliance in the opinion of writers like Jellinek was hardly justifiable except in the case 
of rules which the state had explicitly accepted by an act of ‘‘ Auto-limitation’’ (Nuss- 
baum, work cited, pp. 212, 281). Most of the 19th century ‘‘positivists,’’ however, 
thought that general custom, giving evidence of practical expediency or generally 
accepted moral standards, gave sufficient sanction to justify calling a rule ‘‘law’’ 
(W. E. Hall, International Law, 1924 (8th ed.), pp. 5-6). Twentieth century ‘‘posi- 
tivists’’ have usually insisted that international law, like all jural law, deals not with 
what is as does physical law, but only with what ought to be. They add, however, that 
it does not concern rules which ought to be subjectively but only with those which ought 
to be objectively because the legal order has sanctioned them. Among these writers 
some like Anzilloti base international law on the common will of two or more states 
to be bound by a rule. This common will is in their opinion, manifested by agreements 
which create a law, not of subordination but of codrdination, sanctioned by regulated 
self help (Angelo Sereni, The Italian Conception of International Law, 1943, p. 213). 
Some like Kelsen derive international law from exercise by a state, a group of states or 
an international agency of law making power delegated by the ultimate norm of the 
legal system. In his present opinion this ultimate norm is the rule that international 
custom shall have binding force. Formerly he regarded the rule pacta sunt servanda 
as that grundnorm. Kelsen, therefore, holds that there is only one legal system in the 
world. He is an international ‘‘monist.’’ Anzilotti, on the other hand, is a ‘‘ dualist.’’ 
To him the ultimate fact behind the law is not the existence of the world order defined 
by normative customs but the existence of sovereign territorial states limited only by 
the norm pacta sunt servanda. International law and the law of each state are, there- 
fore independent legal systems, the one resting on international agreements, the other 
on the exercise of sovereign legislative power. The two may be in conflict although 
the state in accord with the international norm ought to legislate to give effect to its 
agreements, thus bringing the two into harmony. Kelsen denies the possibility of 
such conflict because he considers the state to be not a sociological entity with original 
legislative power but merely a complex of legal norms—a constitution which is valid 
only in so far as it expresses competences derived from international law. Apparent 
state legislation contrary to international law is therefore, ultra vires and void (Hans 
Kelsen, Law and Peace in International Relations, 1942, pp. 66, 113. Nussbaum, work 
cited, p. 285; H. Lauterpacht, ‘‘Kelsen’s Pure Science of Law,’’ in Modern Theories 
of Law, 1933, p. 125; Josef Kunz, ‘‘The Vienna School and International Law,’’ in 
N.Y. U. Law Quarterly Review, March, 1934). Kunz, who, in the main, follows Kelsen, 
places ‘‘the dogma of state sovereignty’’ in the very center of the theory of international 
law but not because of theoretical necessity but because the world legal community de- 
fined by international custom is still a very primitive society which has delegated law 
making authority to the states with little limitation (‘‘The Theory of International 
Law,’’ in Proceedings of American Society of International Law, 1938, p. 30. See also 


Kelsen, work cited, pp. 51, 121). 
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Nuremberg Charter of 1945, have bound the defendants in the trial when 
they committed the acts for which they were indicted years earlier? ® 

These critics sometimes overlook the devastating effect a narrowly 
positivistic interpretation of international law would have, and, in fact, 
has had, upon the possibility of that law’s adapting itself to rapidly 
changing conditions, or even upon its utility for solving current disputes. 
Rigorously applied, positivism reduces international law to such small 
proportions that it is able to deal with few disputes, and the community of 
nations is in principle a slightly attenuated anarchy.* While it may be 
admitted that a state equipped with an operative legislative procedure 
can leave the adaptation of the law to the legislature and require the 
courts to be ‘‘positivistic,’’ such a division of labor is not practicable in 
the world community, which lacks a workable legislative authority. In 
such a situation the law must have within itself the means of its own 
change, and that element is what the seventeenth century jurists called 
‘natural law’’ and which in modern terminology can perhaps be better 
expressed by the word ‘‘justice’’ as interpreted by predominant world 
opinion.® 

If it is said that the positivistic conceptions of international law express 
the reality of the present situation, it may be answered that the reality 
of a legal situation is in no small measure the product of the prevailing 
opinion about the nature of law. If general opinion throughout the world 
presumes that sovereign states are under no obligations except those they 
have explicitly accepted, then international relations will be little affected 
by a sense of legal obligation. It is for this reason that periods of jural 
positivism have been periods of jural pessimism, in which men see little 
hope of improvement through the law. Unless men believe in justice and 
the possibility of realizing it through law, there is not likely to be much 
either of justice or of law.® 

The international institutions which have developed since the First 
World War have manifested a belief in justice, both in their formal charters 

8See for example F. B. Schick, ‘‘The Nuremberg Trial and the International Law 
of the Future,’’ this JourNAL, Vol. 41 (1947), p. 770. 
4 Several writers have commented on the influence of Austinian positivism. See J. B. 


Moore, International Law and Some Current Illusions, 1924, p. 292; H. Lauterpacht, 
“Allegiance, Diplomatic Protection, and Criminal Jurisdiction over Aliens,’’ in 
Cambridge Law Journal, 1947, p. 330. 

5““The new invocation of the natural law simply expressed the growing awareness 
of the fact that treaties and custom cannot tell the whole story of international law, 
and that a decision on controversial issues can be found only by a process of reasoning 
Which, in addition to the given positive material, includes within certain limits con- 
siderations of justice and equity’’ (Nussbaum, work cited, p. 275). 

*Lauterpacht attributes much of Groitus’s influence to his exemplification of this 
attitude. ‘‘The Grotian Tradition in International Law,’’ in British Year Book of 
International Law, 1946, p. 51. See also Roscoe Pound, ‘‘Philosophical Theory and 
International Law,’’ in Bibliotheca Visseriana, Vol. I (1923), p. 71. 
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and in their practice. The creation of each of these institutions has been 
an act of faith under conditions in which realization of the faith was by 
no means certain. This is particularly true of the Nuremberg Charter. 
It rests on the assumption that the enunciation of principles of justice can 
be creative, that such principles are a source of law, and that they may 
generate institutions which can enforce the law. While the capacity of 
the Nuremberg Tribunal itself to enforce its principles was limited to the 
major war criminals of the European Axis, the resolutions of the United 
Nations General Assembly and the discussions in the United Nations 
Committee on the Progressive Development of International Law indicate 
progress in widening the practical applicability of these principles.’ 

The same assumption was implied by the recognition in the Statute of 
the Permanent Court of International Justice and that of its successor, the 
International Court of Justice, of ‘‘general principles of law recognized 
by civilized nations’’ as a source of international law and of ‘‘judicial 
decisions and the writings of the most highly qualified publicists of the 
individual nations’’ as subsidiary means for determining rules of law. 
The jurists who adopted these formulas in 1920 repudiated jural positivism 
and accepted the Grotian thesis that international law rests not only upon 
the practice of states, but also upon rational deduction from the principles 
of justice to which they aspire. The makers of the Statute recognized that 
international law should not be limited by the positive consent of states, 
but should be capable of developing through juridical deduction from 
normative principles endorsed by prevailing world opinion.® 

From this point of view general acceptance of the propositions that 
resort to aggressive hostilities by a government is unlawful and that in- 
dividuals have certain rights and are subject to certain liabilities, irre- 
spective of the national law under which they live, can provide the basis 
for important developments in international law. The World Court, the 
League of Nations, and the United Nations have been developing these 
principles in the expectation that this process will yield an international 
law better adapted than the positivistic international law of the nineteenth 


7 Wellington Koo, Jr., ‘‘Some Aspects of the Work of the Legal Committee of the 
General Assembly during the Second Part of the First Session,’’ in this JOURNAL, 
Vol. 41 (1947), p. 639; also Report of the Committee on the Progressive Development 
of International Law and its Codification, Plans for the Formulation of the Principles 
of the Nuremberg Charter and Judgment, in the same, Supplement, p. 26. 

8 Manley O. Hudson, The Permanent Court of International Justice, 1920-1942, 1943, 
p. 194. The subcommittee of this committee in reporting the Statute to the First 
Assembly of the League of Nations stated that it was one of the Courts important 
tasks ‘‘to contribute through its jurisprudence to the development of international law”’ 
(the same, p. 195). The jurists who reported the Statute of the International Court 
of Justice to the San Francisco Conference in 1945 stated that Article 38 ‘‘has given 
rise to more controversies in doctrine than difficulties in practice’’ and suggested 10 
substantive changes. United States, Department of State, The International Court of 
Justice, Selected Documents relating to the Draft of the Statute, 1946. 
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century to our shrinking, interdependent world, equipped with weapons 
of increasing destructiveness.® Time alone can tell whether their faith will 
be justified. 

With this dynamic concept of international law, it is not difficult to 
justify the Nuremberg proceedings. That states individually or col- 
lectively can exercise criminal jurisdiction over offenses against the law 
of nations committed by aliens abroad is familiar doctrine. Over such 
offenses states have claimed a universal criminal jurisdiction.’*® It is also 
clear that world opinion regarded the offenses enumerated in the Nurem- 
berg Charter as offenses against the law of nations long before 1939. 
Evidence is to be found not only in the resolutions and treaties of the 
inter-war period mentioned in the Tribunal’s opinion, but also in historic 
trials and discussions dealing with such offenses as piracy, banditry, and 
filibustering, and with the conditions justifying ‘‘humanitarian interven- 
tion.’’*+ If the acts of the defendants had been committed without the 
apparent sanction of a generally recognized state, there would have been 
little grounds for criticism of the procedure on the ground of ex post facto 
legislation, even by the positivists. The real bone of contention is to be 
found in the Tribunal’s statement : 


The very essence of the Charter is that individuals have international 
duties which transcend the national obligations of obedience imposed 
by the individual state. He who violates the laws of war cannot 


obtain immunity while acting in pursuance of the authority of the 
state if the state in authorizing action moves outside its competence 
under international law.” 


9 Josef Kunz has recognized the need for a dynamic law of nations but writing from 
a positivistic point of view he considers the problem ‘‘not a juridical one but a problem 
of international legislation’’: ‘‘The Law of Nations, Static and Dynamic,’’ in this 
JOURNAL, Vol. 27 (1933), p. 649. Sir Henry Maine pointed out that in primitive legal 
systems, a condition which, as has been seen, Kunz unhesitatingly attributes to the 
international legal system, law cannot progress by legislation but only through the 
application of ‘‘legal fictions’’ or of concepts of justice and equity by courts (Ancient 
Law, 1870 (4th ed.), p. 15. See also Q. Wright, ‘‘ Article 19 of the League of Nations 
Covenant,’’ in Proceedings of the American Society of International Law, 1936, p. 55; 
Lauterpacht, Private Law Sources and Analogies of International Law, 1927. 

10 This has never been questioned in the case of piracy and many states exercise 
universal jurisdiction over other offenses against the law of nations: Harvard Research, 
Draft Convention on Jurisdiction with Respect to Crime, this JouRNAL, Vol. 29 (1935), 
Supplement, pp. 476-480, 569-572. See also Resolution of Conference for the Unifica- 
tion of Penal Law, Warsaw, 1927, in the same, pp. 641-642, and Harvard Research, 
Draft Convention on Piracy, in this JOURNAL, Vol. 26 (1932). Supplement, pp. 751- 
754; W. B. Cowles, ‘‘ Universality of Jurisdiction over War Crimes,’’ in California Law 
Review, Vol. 33 (1945), pp. 177-218; Q. Wright, ‘‘The Law of the Nuremberg Trial,’’ 
in this JouRNAL, Vol. 41 (1947), pp. 55-58. 

11The Judgment of Military Tribunal No. III, Nuremberg, Case 3, U. S. vs. Josef 
Alstoetter et al., Dec. 3, 1947, contains a discussion on this point with citation of 
historic instances and recent discussions of ‘‘genocide,’’ Record, p. 10643. 

12 This JOURNAL, Vol. 41 (1947), p. 221. 
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In opposition to this statement positivists sometimes consider that the 
very essence of international law resides in the power of the state to adopt 
the act of its agent and thereby to exempt him from personal liabilty. 
Because they think Goering et al. had the right to rely on this rule, they 
think the law of the Charter is ex post facto, and because Germany had 
not consented to the Charter they think the Tribunal had no jurisdiction. 
Even with a rigorous positivistic theory these conclusions are doubtful but 
with the broader conception of the sources of international law accepted 
in the Statute of the International Court of Justice they have no support. 
The principle that ultra vires acts of state are null and void has been 
recognized in both national and international law. The state cannot 
protect its agent from the consequences of his act if he acted outside the 
state’s competence under international law. This has long been recog- 
nized in the law of diplomatic and consular officers.’ 

There is more doubt whether the Kellogg-Briand Pact actually qualifies 
the competence of its parties to authorize war. Does the pact mean that 
if the government of a party by declaration or act resorts to war as an 
instrument of national policy, its act is beyond the competence of the state, 
and is, therefore, not an act of state at all, with the consequence that the 
individuals who acted are individually responsible; or does it mean that 
the act of the government, if within its constitutional power, is to be con- 
sidered an act of the state, even though contrary to the state’s obligations 


13 Harvard Research, Draft Convention on Diplomatic Privileges and Immunities, Art. 
18, and comment, in this JOURNAL, Vol. 29 (1935), p. 97, and Draft Convention on the 
Legal Position and Functions of Consuls, Art. 21, where it is explained that the immunity 
for acts in the performance of consular functions extends only to ‘‘functions which 
he is entitled to exercise’’ and that the receiving state decides this in first instance, 
applying standards of international law rather than the consul’s instructions (the 
same, pp. 338-340). It was not necessary to spell out this limitation in the draft 
on diplomatic officers because persons enjoy a special jurisdictional immunity while 
they have diplomatic status in addition to the permanent immunity from liability for 
official acts. It has usually been said that a state is responsible for acts of its officers 
injurious to aliens if the act was within the scope of the officer’s authority or, in the 
ease of torts by higher officers, if within the color of his authority, as defined by 
municipal law (E. M. Borchard, Diplomatic Protection of Citizens Abroad, 1916, p. 
180; Harvard Research, Draft Convention on Responsibility of States, this JOURNAL, 
Vol. 23 (1929), Supplement, p. 157). The question here has concerned the responsi- 
bility of the state and not the liability of the officer. That liability may exist under 
international law even if the state is responsible in case the act was beyond the 
authority of the state under international law. This is notably true of acts of soldiers 
who are individually liable for breaches of the law of war although under Article 3 of 
the Hague Convention on Rules of Land Warfare the state is also responsible. Judges 
that deny justice to aliens may render the state responsible but they may also be 
criminally liable if the denial of justice violates rules of war or of international 
justice (see case referred to in note 11 above and Alwyn V. Freeman, ‘‘ War Crimes 
by Enemy Nationals Administering Justice in Occupied Territory,’’ in this JOURNAL, 
Vol. 41 1947, p. 609.) 
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under international law? '* While it has been common to interpret treaties 
in the latter sense because of the presumption against cessions of sover- 
eignty, yet the practice of states support the theory that the Kellogg Pact 
did qualify the legal power of the members to initiate a state of war. 
The general acceptance of the Stimson Doctrine as an implication of the 
Pact, and of the policy of discriminating during hostilities between the 
aggressors and the defenders of the Pact, are evidence of this. These 
implications would not follow if hostilities, even though initiated in 
violation of the pact, were nevertheless a ‘‘state of war.’’*® 

If this interpretation of the Pact is adopted, and if the Nuremberg 
defendants in initiating hostilities acted beyond Germany’s powers as 
qualified by the Pact, there was no act of state which could shield them. 
Without the character of acts of state their activities had in law, as well 
as in fact, the character of piracy, banditry, filibustering, and mass 
massacre.’® 

Germany could not shield the saboteurs in the United States during the 
war by accepting their acts as its own. Even less could Germany or any 
other state shield an ordinary murderer in the United States by declaring 
his act an act of state. There are clearly limits to a government’s power 
to make its acts ‘‘acts of state’’ by calling them so. If the acts of the 
German government authorizing hostilities were ultra vires, they could 
confer no immunity upon individuals. 

The Nuremberg Tribunal had jurisdiction to try individual defendants, 
but it could not find them liable unless it could determine that the alleged 
acts of state behind which they sought to shield themselves were ultra 
vires and consequently in fact not acts of state. Did the Tribunal have 
jurisdiction to decide upon the meaning of the Pact of Paris and its ap- 
plicability to Germany’s behavior? The positivists say that it did not, 
because it had no jurisdiction over Germany. They cite the authority of 


14 Kunz has stated this view: Proceedings of the American Society of International 
Law, 1938, p. 155. 

15The Harvard Research Draft Convention on Aggression defines the legal conse- 
quences of ‘‘aggression’’ which it distinguishes from a ‘‘state of war’’ and draws 
attention to the fact that the International Law Association, in its Buda Pest Articles 
of Interpretation, assumed that a violation of the Pact of Paris would constitute 
‘‘aggression’’ in this sense: this JOURNAL, Vol. 33 (1939), Supplement, pp. 823-826. 

16 This was the argument stressed by Justice Jackson and accepted by the Tribunal. 
Jackson also advanced the argument that there was no act of state because the Nazi 
conspiracy to commit crimes against peace began before the conspirators had taken 
over the German government and that when they did take it over that government was 
used as an instrument of the conspiracy, consequently could not act independently as 
a state. The British prosecution argued that Germany was a criminal state and the 
defendants were guilty as procurers and accessories to its crimes. The Tribunal did 
not accept these arguments. 
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the Eastern Karelia opinion to prove that no tribunal can have jurisdiction 
over a state without its consent.” 

Waiving the possible answer that Germany gave its consent through 
the signature of the Nuremberg Charter by the Four Powers to which 
it had unconditionally surrendered and which were for the time exercising 
German sovereignty,’ the answer may be suggested that courts can 
always determine the effect of treaties and acts of state when necessary 
to judge the rights and liabilities of individuals under their jurisdiction, 
even when they have no jurisdiction over the state in question. The 
Nuremberg Tribunal found that ‘‘The solemn renunciation of war as an 
instrument of national policy necessarily involves the proposition that 
such a war is illegal in international law; and that those who plan and wage 
such a war, with its inevitable and terrible consequences, are committing 
a crime in so doing’’?*® and that ‘‘The Pact was violated by Germany in 
all the cases of aggressive war charged by the indictment.’’*° After 
an historical survey of each war, the Tribunal characterized Germany’s 
acts as ‘‘aggression’’ or ‘‘aggressive war.’’ It did not, however, make 
the determinations for the purpose of judging Germany’s liability, but 
only to judge the liability of the individuals over whom it had jurisdiction. 
From the point of view of that judgment, the findings upon the character 
of Germany’s acts and obligations may be considered findings of fact 
rather than of law. 

In this procedure of the Nuremberg Tribunal there was nothing novel. 
American courts, when faced by the necessity of determining the status 
of alleged acts of state, whether of the United States or a foreign govern- 
ment, in the course of litigation involving individuals, do not hesitate to 
reach conclusions. Sometimes, as in determining the extent of national 
or foreign territory or the existence of a foreign state or government or 
the status of hostilities or of a person claiming diplomatic immunities, 
courts regard the matter as political and accept the determination of the 
President or of the Congress.** At other times, as in determining the 
meaning or validity of an act of Congress or of a treaty or of the effective- 
ness of foreign legislation or confiscatory decrees, they frequently make 
their own judgments on the basis of constitutional or international law.” 


17 Permanent Court of International Justice, Series B, No. 5; 1 Hudson, World Court 
Reports, p. 204. 

18 See case cited in note 11 above and H. Kelsen, ‘‘Legal Status of Germany,’’ in 
this JoURNAL, Vol. 39 (1945), pp. 518-526 and in American Political Science Review, 
Vol. 41 (1947), p. 1188. 

19 Judgment, this JOURNAL, Vol. 41 (1947), p. 218. 

20 The same, p. 216. 

21 Williams vs. Suffolk Insurance Co., 13 Pet. 415; Post, The Supreme Court and 
Political Questions, 1936. 

22 Salimoff vs. Standard Oil Co. of New York, 262 N. Y. 220, 1933. Philip Jessup 
criticizes the Supreme Court for too frequently treating problems as political. ‘‘ Has 
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The fact is that although admitting that they have no jurisdiction over 
either the United States or the foreign state in question, courts actually 
determine the effect of acts of state in so far as necessary to determine the 
rights of the parties before them. 

The Nuremberg Tribunal did no more and no less. It did not judge 
Germany, but it did determine the effect of Germany’s acts in so far as 
necessary to judge the liability of the defendants. It might have treated 
the matter as political, and have followed the political judgment of the 
community of nations as to the character of German hostilities. Most 
of the states of the world, in signing the Declaration of United Nations, 
had recognized these hostilities as aggression, and many of them, even 
before entering the war, had declined to enforce neutrality obligations 
traditionally applicable in the case of ‘‘lawful war.’’ The Tribunal 
might have considered such general recognition as conclusive evidence of 
the fact that German hostilities were unlawful and that acts initiating 
them were ultra vires. The Tribunal did not pursue that course, but 
instead examined history and made its own appraisal of the hostilities in 
each case. Under the United Nations, the power to decide when hostilities 
constitute aggression is treated as political rather than as legal, and vested 
in the Security Council, or, if it fails to act, in the General Assembly. The 
procedures provided assure that a resolution of either of these bodies would 
seldom run counter to world opinion. 

Some eritics have rejected the possibility of determining the aggressor, 
either by standards of law or by standards of justice, on the ground that 
the victor in war will always determine the question favorably to himself. 
Superior force, they say, is the only criterion. 

It may be objected, however, that the victor, although superior to the 
vanquished, may not be superior to the world community. The latter 
may have the power to judge the victor and to enforce its judgment. 
Furthermore, even if the war is general, prevailing world opinion may 
determine not only the relative justice of the action of the two belligerents, 
but also their relative power. The aggressor usually finds the world 
aligning against him and behind his victim, and is eventually defeated. 
While this inherent tendency of world opinion to oppose the aggressor and 
to develop sufficient power to make that position effective cannot be relied 
upon, it is believed that the tendency can be demonstrated by the history 
of war during the past three centuries. 

Undoubtedly if an aggressor state should be victorious in a general war, 
the position of the leaders of the victim states would be hazardous, and 
the rulers responsible for the aggression would escape prosecution. It is 
in the confidence that such a situation can be prevented, especially with 


the Supreme Court Abdicated one of its Functions,’’ in this JouRNAL, Vol. 40 (1946), 
Pp. 168. See also Q. Wright, Control of American Foreign Relations, New York, 1922, 
pp. 171-174. 
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the instrumentalities of the United Nations available, that the govern- 
ments of the ‘‘peace-loving states’? committed themselves to the Nurem- 
berg principles. 

The Nuremberg Tribunal, in characterizing Germany’s hostilities as 
aggression, manfested more than the prejudice of the victors. It mani- 
fested the overwhelming opinion of the world. In the last analysis, no 
better criterion can be found for interpreting the justice and the legal 
effect of acts of state. 

The predominant opinion of the legal community must be the ultimate 
source of justice, at least if the thesis of democracy is accepted. In a 
world in transition, positivistic theories which hamper the adaptation of 
international law to international justice, as thus evidenced, can only 
bring law into contempt and promote a lawless struggle for survival.** 

Tribunals must often determine the effect of acts of state, incidentally 
to judging the liabilities of individuals over whom they have jurisdiction, 
and in doing so they should pay attention to the opinion of the political 
organs of the world community as evidence of world public opinion. 
International tribunals with jurisdiction over states may often make such 
determinations by direct application of international law, but they are 
not likely to be given that jurisdiction unless the interested states believe 
that the international law they apply accords with the conception of 
justice predominant in world opinion. 

QuINncY WRIGHT 


23 ‘* Positive law has always incorporated and does incorporate ideas of natural law 
and justice’’ (Lauterpacht, ‘‘Kelsen’s Pure Theory of Law,’’ p. 137). ‘* Whatever is 
considered ‘just’ in the sense of international morality has at least a tendency of be- 
coming international ‘law,’ ’’ (Kelsen, Law and Peace, p. 38). 


CURRENT NOTES 


SOME OBSERVATIONS CONCERNING 
JEREMY BENTHAM’S CONCEPTS OF INTERNATIONAL LAW 

The theoretical approaches and justifications for international law have 
run the gamut from divine law to rigid positivism. Those theorists, like 
John Austin (1790-1859), who hold to the latter persuasion are of the 
opinion that international law is not true law, but merely a form of comity 
since it does not emanate from a sovereign and operate directly upon his 
(its) subjects. Others like Hugo Krabbe (1859-1936) hold that inter- 
national law is true law because it represents the popular consensus of 
the world with reference to justice. James Mill (1773-1836) gave impetus 
to a similar viewpoint when he wrote that international law is true law 
because it rests on the sanction of world public opinion. 

It is of interest to note that Austin and Mill, who both wrote in the 
Benthamite tradition, came to such nearly opposite conclusions. Of course 
the distance between these two extremes might be considerably lessened 
were it observed that the issue, at least in part, resolves itself into a debate 
regarding the definition of law, and not one concerning the functional as- 
pects of international law. 

The observations made in this study, however, are not directed toward 
a harmonization of these two views, but are rather designed to set forth the 
views of the founder of the English utilitarian school regarding the theo- 
retical nature of international law, and to suggest, if possible, some con- 
clusions relating to the implications of his thought as reflected in the works 
of Austin and Mill. 

Bowring’s' collection of the works of Jeremy Bentham (1748-1833) 
yields four previously unpublished essays and the draft of a scheme to 
connect the Atlantic and Pacific oceans which are collectively termed the 
Principles of International Law.? While they present an interesting com- 
mentary on international relations, they contain little of note concerning 
the nature of international law. 

The first essay, entitled Objects of International Law, deals with the 
causes of war and stresses the ‘‘greatest happiness’’ idea regarding the 
utility of international law in peacetime and the amelioration of suffering 
during wartime. The second essay, Of Subjects, or the Personal Extent 
of the Dominion of the Laws, concerns the methods by which nationality 
should be determined, the times when jurisdiction may be exercised over 


i1Jeremy Bentham, The Works of Jeremy Bentham (published under the superin- 
tendence of his executor, John Bowring), Vols. I-XI, Edinburgh, William Tait, 1843. 
2 Works, Vol. II, pp. 535-571. 


415 


416 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


foreigners, and some observations regarding the difficulties involved. 
Essays three and four, Of War, Considered in Respect of its Causes and 
Consequences, and A Plan for Universal and Perpetual Peace, respectively, 
deal with the causes and sources of war and with a system for the preven- 
tion of war involving the giving up of colonies, reducing armies, and the 
erection of some sort of a European confederation. 

These writings indicate that Jeremy Bentham was certainly concerned 
with international relations, but they do not appear to delve at all pro- 
foundly into international law itself. 

Regarding terminology, Bentham, in An Introduction to the Principles 
of Morals and Legislation*® (the part dealing with penal matters), refers 
to internal and international law—reputedly the first time this latter term 
was used—and the following quotation which appears in the work as a 
footnote explains his use of the term: 


The word international, it must be acknowledged, is a new one; 
though, it is hoped, sufficiently analogous and intelligible. It is eal- 
culated to express, in a more significant way, the branch of law which 
goes commonly under the name of the law of nations: an appellation 
so uncharacteristic, that, were it not for the force of custom, it would 
seem rather to refer to internal jurisprudence. The chancellor 
D’Aguesseau has already made, I find, a similar remark: he says that 
what is commonly called droit des gens, ought rather to be termed droit 
entre les gens.* 


There can be little doubt that Bentham thought of law in the restricted 
sense now spoken of as the Austinian conception of law. It may be noted 
in the following quotation that the sovereign authority is the nucleus 
around which his law is built. 


A law is a word employed in three different senses, which require to 
be distinguished : but in each of them it imports that the will to which it 
gives expression either emanates from the supreme authority in the 
state, or has that same authority for its support.® 


After assuming this position of positivism, he follows a rather logical 
chain of reasoning—at least logical in so far as consistency with his basic 
premise is concerned—regarding the nature of international law. At one 
point he speaks rather doubtfully of the true legal nature of international 
law, in the following words: 


. . . There remain, then, the mutual transactions between sovereigns, 
as such, for the subject of that branch of jurisprudence which may be 
properly and exclusively termed international. 

With what degree of propriety, rules for the conduct of persons of 
this description can come under the appellation of laws, is a question 


8 Works, Vol. I, pp. 1-154. 
4 Works, p. 149. 
5 Works, Vol. III, p. 215. Italics in original. 
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that must rest till the nature of the thing called a law shall have been 
more particularly unfolded.® 


At another point Bentham clearly speaks of international law as comity, 
and at a third place he establishes without doubt the fact that he feels that 
the meaning of the word law is stretched and distorted when used in the 
term international law. Evidences of these facts may be seen in the fol- 
lowing excerpts: 


These rights and duties between sovereigns, are properly only the 
rights and duties of morality. For it can scarcely be hoped that all 
the nations of the world will enter into universal treaties, and establish 
tribunals of national justice.’ 

International law is in the same condition [that is, like political law, 
which, according to Bentham, is defective and not complete]. A 
treaty between two nations is an obligation which cannot possess the 
same force as a contract between two individuals. The customs which 
constitute what is called the law of nations, can only be called laws by 
extending the meaning of the term, and by metaphor. These are laws, 
the organization of which is still more defective and incomplete than 
that of political law. The happiness of the human race would be 
fixed, if it were possible to raise these two classes of laws to the rank 
of complete and organized laws.*® 


It should be noted that Bentham’s remarks concerning the desirability 
of perfecting international law are of some importance in view of the ap- 
proach which, as was seen at the beginning of this note, was taken by James 
Mill, and which represents an element in the feeling of the Benthamite 
school on this subject. 

It is clear that Jeremy Bentham, though wanting to advance the cause 
of a world law, was not prepared to state and,rationally maintain that in- 
ternational law was properly law, and it is obvious that John Austin re- 
flects more clearly the technical position taken by Bentham regarding this 
matter. On the other hand, it seems reasonable to assume that this tech- 
nical stand is not one which is amenable to the spirit expressed in some of 
the works of Bentham which have been observed here, nor does it seem to 
agree in many respects with the ‘‘greatest happiness’’ idea which is so 
much a part of the Benthamite tradition. It is entirely possible and log- 
ical then to draw one more conclusion, namely, that James Mill’s work on 
international law may well be regarded as a more rational expression of the 
spirit of utilitarian thought than the positivism of Austin in so far as the 
relationship between international law and the ‘‘greatest happiness’’ prin- 
ciple is concerned. 

H. B. JAcosin1 * 


* Works, Vol. I, pp. 149-150. Italics in original. 

' Works, Vol. III, p. 200. 

8 Works, p. 162. 

* The Citadel, Military College of South Carolina, Charleston, S. C. 
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RECENT AMERICAN POLICY CONCERNING THE CAPITULATIONS 
IN THE STATES OF THE MIDDLE EAST 

The impending termination of the British Mandate in Palestine again 
draws attention to the status of the capitulations in some of the territories 
which formerly appertained to the Ottoman Empire.’ The problem must 
now be approached in an atmosphere which is quite different from that 
which prevailed a quarter of a century ago. The states of the Middle East 
today are striving to take their proper place in a world community or- 
ganized on the basis of the sovereign equality of all its members. It is 
natural that they find it difficult to reconcile with these aspirations the con- 
tinued existence of the capitulatory system. They have seen also during 
the past twenty-five years the abolition of extra-territoriality in Turkey 
itself, in Egypt, and in Iran,? and have viewed with increasing disfavor the 
surviving restrictions on their judicial independence. Such developments 
have had inevitable repercussions on the policy of the capitulatory Powers. 

The changed conditions have been clearly reflected in the attitude of 
the Government of the United States. When in 1914 the Ottoman Govern- 
ment purported to denounce the capitulations unilaterally, a vigorous pro- 
test was made by the United States; and in the disposition of Ottoman 
territories after the War of 1914, the United States was insistent that the 
privileges of the capitulations should be recognized and maintained. To- 
day, however, a different attitude is being taken and the recognition is now 
general that the capitulations are, in practice if not in theory, a thing 
of the past. 

The present situation regarding the capitulations will be examined here 
with reference to the various states which have come to exist within what 
were once the nominal confines of the Ottoman Empire.”* 


1On the Ottoman capitulations in general, see Thayer, ‘‘The Capitulations of the 
Ottoman Empire,’’ this JouRNAL, Vol. 17 (1923), p. 207; Sousa, The Capitulatory 
Regime of Turkey, 1933. American capitulatory rights derived primarily from the 
treaty with Turkey of May 7, 1830: Miller, Treaties and Other International Acts 
of the United States, Vol. III, p. 541. 

2 The abolition of the capitulations in Turkey was recognized by the signatory States 
in the treaty of Lausanne of July 24, 1923. League of Nations, Treaty Series, Vol. 28, 
p. 11. Similar consent to abolition was accorded in various agreements by other States. 
The American-Turkish treaty of October 28, 1931, although it contained no specific 
reference to capitulations, was regarded by the parties as effecting abolition. United 
States, Treaty Series, No. 859; Hackworth, Digest of International Law, Vol. II, p. 529. 
In Egypt capitulatory rights were terminated, subject to a twelve-year transitional 
regime, by the Montreux Convention of May 8, 1937. United States, Treaty Series, 
No. 939. In Iran, all remaining extra-territorial jurisdiction was ended in 1928 by 
negotiations between Iran and the governments concerned. Hackworth, Vol. II, p. 532. 

2a Ottoman control did not extend to all parts of Arabia, and in some of the territories 
where it existed it was tenuous and uncertain. No mention is made here of the situation 
in Bahrein, in Kuwait, on the Trucial Coast, or in the Aden Protectorate, all of which 
have long been in special relations with Great Britain. 
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Palestine.—By Article 8 of the Mandate for Palestine, approved by the 
Council of the League of Nations on July 24, 1922, it was provided: 


The privileges and immunities of foreigners, including the benefits 
of consular jurisdiction and protection as formerly enjoyed by Capit- 
ulation or usage in the Ottoman Empire, shall not be applicable in 
Palestine. 

Unless the Powers whose nationals enjoyed the aforementioned privi- 
leges and immunities on August Ist, 1914, shall have previously re- 
nounced the right to their re-establishment, or shall have agreed to 
their non-application for a specified period, these privileges and im- 
munities shall, at the expiration of the mandate, be immediately re- 
established in their entirety or with such modifications as may have 
been agreed upon between the Powers concerned.® 


The second paragraph of this article, with its explicit provisions for re- 
vival, was included upon the emphatic insistence of the United States.‘ 
Further, pending the conclusion of the treaty of December 3, 1924,5 by 
which it consented to British administration of Palestine in accordance 
with the terms of the Mandate, the United States declined to waive its 
eapitulatory rights in Palestine, and consular courts continued to function.® 

With the announcement in 1947 of Great Britain’s intention to relinquish 
the Mandate, the provisions of Article 8 assumed renewed importance, and 
to dispose of them in orderly fashion became one of the problems facing 
the General Assembly of the United Nations. In the plan of partition for 
Palestine recommended by the General Assembly on November 29, 1947, 
Part IV declared: 


States whose nationals have in the past enjoyed in Palestine the 
privileges and immunities of foreigners, including the benefits of con- 
sular jurisdiction and protection as formerly enjoyed by capitulation 
or usage in the Ottoman Empire, are invited to renounce any right 
pertaining to them to the re-establishment of such privileges and im- 
munities in the proposed Arab and Jewish States and the City of 
Jerusalem.’ 


It would appear that the formula here followed was derived from the 
precedent established upon the termination of the British Mandate for Iraq 
in 1932. The fate of this invitation will no doubt depend upon the fate of 
the partition plan as a whole. It may be said that, in the absence of re- 
nunciation, the General Assembly has impliedly recognized the right of the 
capitulatory States to claim once again extra-territorial jurisdiction in 
Palestine. And in the event of prolonged unrest in that troubled country, 
this right may not pass unasserted. 
§ Hudson, International Legislation, Vol. I, p. 109. 


‘United States, Foreign Relations, 1921, Vol. II, pp. 106-107; 1922, Vol. II, pp. 
268-302. 


5 United States, Treaty Series, No. 728. 
*Hackworth, Digest, Vol. II, pp. 517-523. 
‘United Nations Document A/516, November 25, 1947, p. 23. 
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Transjordan.—As part of the territory placed under British Mandate in 
1922, Transjordan was originally as fully subject to the provisions of 
Article 8 as Palestine itself, and this was the view held by the British Gov- 
ernment.® Its development was increasingly separate, however, and by 
treaty of March 22, 1946, it was recognized by Britain as a fully inde- 
pendent state. On April 18, 1946, the final Assembly of the League of 
Nations took note of this termination of the Mandate and of Transjordan’s 
status as a new member of the world community.’® Neither the British 
treaty nor the League resolution contained any reference to capitulatory 
rights. Even if these revived by operation of Article 8—as in strict law 
would appear to be the case—no state has yet advanced to claim them. The 
United States up to the present time has not recognized Transjordan, but 
in the opinion of the Department of State the changes in its status did not 
deprive the United States of any rights or interests it might have there." 

Syria and Lebanon.—Particularly interesting by way of comparison with 
the Palestine situation have been the developments in Syria and Lebanon. 
Article 5 of the French Mandate for those states, approved by the Council 
of the League of Nations on July 24, 1922, was substantially identical with 
Article 8 of the Palestine Mandate, and contained (again at American in- 
sistence) the same provisions with respect to the revival of capitulatory 
rights..* By a treaty of April 4, 1924, the United States consented to 
French administration of Syria and Lebanon in accordance with the terms 
of the Mandate.** 

The termination of the Mandate and the independence of Syria and 
Lebanon were recognized by the Assembly of the League of Nations in 
1946, after recognition had been accorded them by the United Kingdom, 
the United States, the Soviet Union, and other states.1* The contingency 
contemplated in Article 5 having thus occurred, it would seem that in 
legal theory capitulatory jurisdiction was thereupon re-established in the 
two states. This was the view taken by the Government of the United 
Kingdom in notes addressed to the Syrian and Lebanese Governments in 
1946 and 1947, but both of those Governments declined to accept this 
contention; a practical arrangement was concluded by which the full 
competence of local courts over British subjects was recognized by the 


8 British Report to the League of Nations on the Administration of Palestine and 
Transjordan for 1929, Colonial No. 47 (1930), p. 153. 

9 Great Britain, Treaty Series, No. 32 (1946). 

10 League of Nations, Official Journal, Special Supplement No. 194, p. 278. 

11 Letter of Secretary of State Byrnes to Senator Myers, April 23, 1946. Depart- 
ment of State Bulletin, Vol. 14 (1946), p. 765. 

12 Hudson, International Legislation, Vol. I, p. 99. For diplomatic correspondence 
relative to Article 5, see United States, Foreign Relations, 1921, Vol. I, pp. 922-924; 
1922, Vol. II, pp. 117-134. 

13 United States, Treaty Series, No. 695. 

14 League of Nations, Official Journal, Special Supplement No. 194, p. 278. 
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United Kingdom, and the Syrian and Lebanese Governments undertook 
that judges in such cases should be those with experience in the mixed 
courts of the mandatory regime.’® The net effect, of course, was to 
terminate British capitulatory rights in the two States. 

The United States has taken no action comparable to that of Great 
Britain. But it may be observed that in the exchanges of notes of Sep- 
tember 7-8, 1944, by which the United States recognized the independence 
of Syria and Lebanon, each of those Governments agreed that existing 
American rights should continue unimpaired, particularly those set forth 
in the Franco-American treaty of 1924.1° This might possibly be con- 
strued as a recognition of the provisions of Article 5 of the Mandate, 
recited in that treaty, but no such claim has been advanced by the United 
States. 

Iraq.—The suspension of capitulatory rights in Iraq during the con- 
tinuance of the British Mandate was approved by the Council of the League 
of Nations on September 27, 1924.17 By the tripartite Anglo-American- 
Iraqi treaty of January 9, 1930, the United States consented to this sus- 
pension during the period of the ‘‘special relations’’ between Britain and 
Iraq, and further agreed that at the end of the period the rights of its 
nationals should be the subject of negotiation between itself and Iraq."® 
In 1932, as part of the arrangements for the termination of the Mandate 
and the admission of Iraq to the League of Nations, the Government of 
Iraq undertook to maintain for ten years the existing judicial system, 
which provided certain safeguards for foreigners and which had been 
assented to by the Council of the League and by all the interested States, 
including the United States.° In approving this declaration, the Council 
recommended to the states concerned the renunciation of their capitulatory 
rights in Iraq, and on September 21, 1932, it was informed that such 
renunciations had been made by all interested Members of the League.”° 

The United States was not a party to this action,” but the view was 
expressed by the Department of State on June 17, 1932, that the declara- 
tion of the Government of Iraq adequately protected American interests.”? 
Since the termination of the ‘‘special relations’’ referred to in the treaty 


15 Exchange of Notes with the Government of Syria, November 1-2, 1946, Great 
Britain, Treaty Series, No. 37 (1947); with the Lebanese Government, January 22, 1947, 
same, No. 45 (1947). 

16 Exchange of Notes with Syria, United States, Executive Agreement Series, No. 
434; with Lebanon, No. 435. 

17 League of Nations, Official Journal, 1924, pp. 1346-1347. 

18 United Statés, Treaty Series, No. 835. 

19 Hackworth, Digest, Vol. II, pp. 524-527. 

*0 League of Nations, Official Journal, 1932, pp. 1213-1216, 1850. 

*1The Mandatory Power took the view that American rights were regulated by the 
treaty of 1930. 

*2 Hackworth, as cited, p. 526. 
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of 1930, the United States has asserted no claim to capitulatory rights 
in Iraq, nor apparently has it engaged in negotiation on the subject. Of 
the two principal agreements concluded with Iraq since 1932—the extra- 
dition treaty of June 7, 1934, and the treaty of commerce and navigation 
of December 3, 1938—neither makes any reference to the question.”* 

Saudi Arabia.—The extent to which the Ottoman capitulations were 
applicable to the various regions now included in the Kingdom of Saudi 
Arabia is a disputable point, but as a matter of fact the United States has 
never laid claim to capitulatory rights there. The situation is now 
governed by the Saudi Arabian-American agreement of November 7, 
1933, which provides that the nationals of either party in the territory of 
the other ‘‘shall be received and treated in accordance with the require- 
ments and practices of generally recognized international law.’’** Al- 
though it is further stipulated that they shall be treated not less favorably 
than any other foreign nationals, this would not confer a grant of extra- 
territorial jurisdiction in the absence of such rights held by another State, 
and such a claim by any State would appear today to be a remote possi- 
bility.*® 

Yemen.—In Yemen, as in Saudi Arabia, the United States never 
claimed extra-territorial jurisdiction, and such a claim based on the 
Ottoman capitulations might have been open to dispute. In the agree- 
ment of May 4, 1946, between the United States and Yemen, provisions 
identical with those of the Saudi Arabian agreement are to be found.” 
These would preclude any special jurisdictional rights, unless such rights 
were granted to a third state and the most favored nation clause was 
brought into operation. It does not appear that any such privileges are 
now exercised in Yemen by any state.?’ 

Muscat.—The Sultanate of Muscat and Oman is apparently the only 
Middle Eastern state in which the United States still holds unquestioned 
rights to extraterritorial jurisdiction, although they have not been exer- 
cised in recent years.*® Such rights derive, however, not from the Otto- 

23 United States, Treaty Series, Nos. 907, 960. 

24 United States, Executive Agreement Series, No. 53. 

25 Saudi Arabia and Great Britain (which formerly exercised extra-territorial juris- 
diction in parts of Saudi Arabia) agreed in the treaty of Jeddah of May 20, 1927, 
that ‘‘the principles of international law in force between independent Governments’’ 
should be respected by each party with regard to the nationals of the other. Great 
Britain, Treaty Series, No. 25 (1927). 

26 Department of State Bulletin, Vol. 15 (1946), p. 94. 

27 Great Britain obtained extra-territorial privileges in Yemen by a treaty of January 
15, 1821. Aitchison, Treaties, Engagements, and Sanads Relating to India and Neigh- 
bouring Countries, 5th ed., Vol. XI, pp. 37,171. But in its treaty with Yemen of Febru- 
ary 11, 1934, it agreed that its nationals should be governed by local laws, subject 
to most favored nation treatment: Great Britain, Treaty Series, No. 34 (1934). 

28 An American Consulate was established at Muscat in 1880, but was closed in 
1915. Aitchison, as cited, p. 272. 
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man capitulations, for Turkish control never penetrated to Muscat, but 
from a treaty with the Sultan of September 21, 1833.*° The jurisdiction 
conferred by the treaty appears to be limited to disputes between American 
citizens; the Arabic version of the text states that in disputes between 
Americans and Arabs, judgment shall be given by the Arabs.* Full 
consular jurisdiction is exercised in Muscat by Britain,** but the American 
treaty contains no applicable most favored nation clause. 

From the foregoing recital it is clear that the United States has moved 
far from that insistence on capitulatory rights which characterized its 
attitude after the first World War. American policy has of necessity 
responded to the trend throughout the Middle East toward independence 
and equality. That this accommodation has in general occurred through 
tacit acquiescence rather than by express consent makes the change less 
obvious, but no less definite. Today in some states the capitulations are 
dead beyond all cavil, in others they may still survive in a kind of legal 
limbo ; but in either case they are probably beyond recall to life and vigor. 
It appears at the present unlikely that any attempt will be made by the 
United States in the future to exercise capitulatory rights in the Middle 
Kast. 

RicHarD YOuNG 
Cambridge, Mass. 


LAWYERS OF THE AMERICAS RECOMMEND IMPORTANT IMPROVEMENTS IN LAWS 


Five hundred and seventy-six lawyers assembled at Lima, Peru, on 
November 25, 1947, for the Fifth Conference of the Inter-American Bar 
Association. These lawyers, representing nearly every country of the 
American hemisphere, considered papers previously prepared by com- 
mittee members on a large number of topics assigned to the seventeen 
committees through which the organization functions. Many of the dele- 
gates had attended the previous conferences of this Association, the first of 
which was held at Havana, in March, 1941, the second in Rio de Janeiro 
in August, 1948, the third in Mexico City in August, 1944, and the fourth 
in Santiago, Chile, October, 1945.1 The sustained interest and active 
participation in the work of this organization indicates the firm hold which 
it has obtained on the interest of the lawers of this hemisphere since the 
Association was organized in Washington eight years ago on May 16, 1940. 

The opening session of the Conference was held in the Municipal Theater 
at Lima and was attended by the President of Peru, members of the 
cabinet and diplomatic corps, and leading figures in resident society, as 

29 Miller, Treaties and Other International Acts of the United States, Vol. ITI, p. 789; 
2 Hackworth, Digest of International Law, p. 530. 

80 Modern translation of the original Arabic in Miller, Treaties, etc., Vol. IIT, p. 801. 


*1 Treaty of February 5, 1939. Great Britain, Treaty Series, No. 29 (1939). 
1 This JouRNAL, Vol. 39 (1945), p. 553; Vol. 40 (1946), p. 820; Vol. 41 (1947), p. 138. 
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well as the delegates and members of their families. In response to the 
roll call by the Secretary General delegates from nearly all the eighty 
member associations responded, indicating the wide-spread interest in its 
work. President Hernando de Lavalle delivered an enthusiastic and 
scholarly address of weleome in which he set forth the scope and signifi- 
eance of the meeting. Response was made on behalf of the Latin Ameri- 
ean delegates by Lic. Carlos Sanchez Mejorada, the fourth President of the 
Association ; Mr. Carl B. Rix of Milwaukee, past-president of the American 
Bar Association then responded for the English-speaking delegates. 

Lic. Carlos Sanchez Mejorada, who is personally well known and loved 
by many eminent lawyers throughout the Americas, included the follow- 
ing remarks in his outstanding address: 


... The peoples of America have had ...a tendency toward 
living together in peace and toward continental organization. Thus, 
starting from the Panama Convention of 1826, inter-American meet- 
ings of one sort or another have taken place. . . . Lawyers were not 
strangers to this impulse of solidarity. Since many years ago and 
in many places, they wanted to create some unofficial institution that, 
in a permanent form, would promote their personal acquaintance and 
their work in common; and from those converging aspirations there 
was born . . . our Association, which groups together the bar associa- 
tions of all America and gives them an organ of common expression 
and action. 

The most praiseworthy feature of our Association has been its con- 
tinued effort—clearly shown in Committee XVII (Post-war Juridical 
Problems)—to affirm the concept of democracy—so greatly distorted 
in certain nations of the Old World—in the way in which we occi- 
dentals understand it, that is, as a system in which the social and 
political institutions are nothing but a medium where individuals 
may freely develop their personality and fulfill their destiny, and are 
based on the enjoyment, without restrictions, of certain rights—civil, 
economic and cultural—inherent in the human being that do not have 
their origin in positive legislative enactments because they are prior 
and superior to them. 


Mr. Rix stressed the great interest of lawyers in the United States in the 
success of the meeting, and called particular attention to legal education in 
the following words: 


Last year, at Santiago, a message could not be delivered by me 
personally on the subject of legal education in citizenship. That was 
done by the colleague of all of us, Mr. George Maurice Morris.’ In 
that message the formation of the Inter-American Academy of Com- 
parative and International Law and its importance in the educational 
work of the Inter-American Bar Association were described. The 
great problem which the Academy must solve is to broaden the base 
of its work, so that more people will receive the benefits of its edu- 


2 For the full text of the address by Mr. Rix see the April, 1946, issue of the Journal 
of the American Judicature Society. 
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cational policies. Comparative law may be studied by a minority, 
international law in modern society must be the property and deep 
concern of the many. Only in that way may full support be given 
to the instruments for peace which have been constructed and put in 
operation and be given the complete support of the affected people, 
coordinating their efforts for peace with advised and informed public 
opinion. The greatest guarantee for peace is a united mind for peace, 
a mind for detection and exposure of any plans for war, a determina- 
tion for the early extinction or obliteration from public life of those 
who plan for war in any way, shape, or manner. You will join in 
saying that the purpose of the people of the Western Hemisphere is 
for peace, and that, united as we are in that common purpose, we can 
demonstrate to the world our belief and conviction that the example 
of the nations of the Western Hemisphere can and should be followed 
by nations in other areas of the world. Language is not a barrier, 
differing social conditions are not a barrier, differing economic con- 
ditions are not a deterrent. 

Common constitutional principles, common social laws and common 
economic interests, have drawn the lawyers of the Western Hemisphere 
to close understanding and codperation in the years just past. The 
effectiveness of the Inter-American Bar Association is indicative of 
that close and enduring relationship. But effective as it has been in 
the past, the present offers still greater opportunities and obligations. 


The address of His Excellency, Dr. José Luis Bustamante y Rivero, 
President of Peru, climaxed the evening. In it President Bustamante 
pointed out the great role played by men of the legal profession and the law 


in the history of Peru, and presented to the assembled delegates the chal- 
lenge of present problems. With reference to the solution thereof the 
following paragraphs may be quoted: 


History’s recent events, which can scarcely be called historical 
as the fact that our own generation has lived through them gives them a 
current actuality, suggest the imperative of a great human unity, 
made of understanding and harmony, if we wish to save the future of 
the species from a hecatomb... . 

There is no one better than the lawyer to act as the crusader of this 
undertaking. Member of a profession, liberal above all, he is able to 
stamp his opinion and advice with the sincere imprint of his free-will, 
conditioned only by law’s soberness. The flights of his thought are 
not restrained by the limitation tying the ruler, nor is his attitude in- 
fluenced by political passion, nor are his actions tainted by the selfish- 
ness of the merchant. His is a spirit of the loftiest plentitude which 
looks down on the panorama of things from the open heights, with 
the calm lucidity of heavenly bodies and the firm support of soaring 
wings ... for that reason ... we place all our expectations and 
our hopes in this conference, whose agenda includes the hardest 
and most severe problems of the world’s organization and peace. 

You are spokesmen of a New World, in whose young and strong 
mentality (there is) the longing for . . . fruitful truth, without sec- 
tarianism or fears, to be heard as a tocsin in human debates. We 
have been surrounded by inexcusable mental constraint. On one side 
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fanaticism has tried to encase within the narrow boundaries of sec- 
tarianism mind’s free flight; brute strength, on the other hand, has 
displayed its intolerant omnipotence to prevent free and impartial 
analysis of facts, and, shackled by these double irons, mind has 
wavered between prejudice and faith, between proselytism and threats, 
powerless to judge, with the autonomous dominance of its sublime 
capacities, the world’s reality. But the voice of liberation will come 
from America. Personality does not lose its force at round-table 
conferences ; it attains gigantic strength when converted into collective 
eodperation. The universe demands that codperation from you, 
gentlemen, to face the task of envisaging a new era; remote from the 
antagonisms and routine of the past. 


Of the seventeen committees that functioned in the Conference, the 
action taken by Committee I on Immigration, Nationality, and Naturaliza- 
tion will be of particular interest to the readers of the JOURNAL and conse- 
quently the following resolutions are quoted: 


THEME I: 


In view of the difficulty of developing immediately by means of 
treaties or otherwise, an extra-national law which would govern uni- 
formly the civil capacity and status of persons (it is resolved), that 
in the meantime, the conflicts which may arise in this field be solved 
in a uniform manner by application of the principle of domicile. 


THEME II: 


1. (It is resolved) that, in the exercise of the rights of a citizen 
inherent in naturalization, it would be convenient to consider two suc- 
cessive steps. In the first the legal effects should be limited to the 
exercise of suffrage, and in the second should comprise the right to be 
elected to office, with the exceptions and limitations set forth in the 
Constitutions and laws of the respective countries. 

2. That the length of required residence, in order to obtain naturali- 
zation, should be shorter when it refers to persons born in the 
Americas. 

3. That the length of required residence be shorter also in cases 
involving marriage with nationals of the country where nationality 
is to be adopted, and in the case of married persons whose children 
are born in the country. 

4. That the American countries organize an Immigration Committee 
in the Pan American Union to study and suggest measures for the pro- 
motion of immigration in America, relative to its economic, technical, 
racial, and legal aspects, and for the security of the Continent. 


THEME V: 


1. That all matters related to nationality concern public order and 
consequently, the claim to several nationalities, or plural-nationality, 
is to be considered incompatible with international law. 

2. There exist only nationals and aliens within the territory of each 
Nation and it is recommended that all legislatures of American coun- 
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tries adopt uniform provisions concerning the nationality of origin, 
naturalization, or acquired nationality, and restitution of original 
nationality. 

3. In the absence of such uniformity it would be convenient to adopt 
the following measures: 


a. If the conflict on nationality is litigated before the authorities 
of a country interested in granting its nationality, the law of that 
country shall determine the case. 

b. When the conflict is litigated in a country not interested in 
granting its nationality to the person concerned, and said state de- 
clares that the matter is not of concern to it, then there shall be ap- 
plied the law of nationality of the country of origin, in the absence 
of any express declaration by such person made upon attaining 
majority, which must have been made prior to the raising of the 
conflict. 

e. When it is not possible to determine true nationality the judge 
must apply the law of his own country concerning the determination 
of nationality. 


THEME V: 


That uniform legislation, based on the system of complete inde- 
pendence of the nationality of husband and wife, should recognize that 
neither marriage nor its dissolution has a modifying effect with respect 
to their nationalities. 


Resolutions adopted by Committee XVII on Post-war Juridical Prob- 
lems are also highly significant and the following resolutions which were 
adopted on the recommendation of this committee are quoted: 


THEME I: 


1. To express its approval of a fundamental charter which shall 
contain the essential principles that should govern the international 
activities of the Nations of the New World and their conduct in re- 
ciprocal relations. 

2. To declare that the charter should adopt as basic that principle 
contained in the Declaration of Lima and reiterated in the Act of 
Chapultepec which states that the essence of international order in- 
volves respect of the personality of the Nations as well as the prin- 
ciple contained in the United Nations Charter which has among its 
purposes that of fomenting among the nations friendly relations based 
on the respect for the principle of equality and that of free determina- 
tion of destinies by all countries. This Conference declares that in 
the Americas said concept should function subordinate only to the 
principle of absolute freedom. 

3. To declare that it is advisable that the charter, in defining Ameri- 
ean solidarity, should state that mutual aid and common defense of 
American countries are linked to their permanent codperation in a 
policy inspired by the principles and objectives of peace. 

4. To express its hearty approval of the studies which have been 
carried out on this matter, and particularly of the initiative of Dr. 
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Alejandro Alvarez presented to the Fourth Conference of the Inter- 
American Bar Association held in 1945 in Santiago, Chile.* 


THEME II: 


That it adopts the Declaration on the Rights and Duties of the Ameri- 
can States formulated by the Pan American Union in accordance with 
Resolution IX of the International Conference on Problems of War 
and Peace held in Mexico in 1945, with the additions and substitutions 
introduced by Committee XVII. 

The text of the Declaration with the additions and modifications 
agreed upon follows: 


Article 1: All states are juridically equal. They have the same rights 
and obligations. Said equality emanates from the existence of the 
state as a subject of international law, and not from the power they 
may have to enforce or uphold it, nor from the territorial extension 
or degree of progress of each state. 

Article 2: The rights inherent in the personality of each state must 
be respected by all other states and protected by the inter-state 
community in accordance with the norms of international law. 

Article 3: The American states reiterate their adherence to the demo- 
cratic principles deemed essential to peace and inter-American 
solidarity. 

Article 4: The preservation of peace, based on justice and law, is a 
fundamental norm in the conduct of relations between the American 
states. Each state has the right to have its own existence develop 
in a secure and peaceful manner. 

Article 5: Good faith, as an elemental requirement of right and equity, 
must govern the relations between states and regulate the interpre- 
tation of their duties and the endorsement of their obligations. 

Article 6: Treaties must have the status of public pacts and be faith- 
fully observed. 

Article 7: The existence of a new state is independent of its recognition 
by other states. Recognition, which is unconditional and irrevo- 
cable, signifies that the state granting it accepts the personality 
of the new state with all the rights and duties determined by inter- 
national law for both. 

Article 8: The direct or indirect intervention of one or more states in 
the domestic or foreign affairs of another state is inadmissable, 
regardless of the motive. The previously mentioned principle ex- 
cludes not only the use of armed force, but also any other method 
of interference or attempt against the personality of the state, the 
political, economic and spiritual elements of which it is constituted. 

Article 9: The territory of a state is inviolable. It cannot be the ob- 
ject of military occupation or of any other measure of force taken 
by another state, directly or indirectly, whatever the motive, even 
in a temporary manner. Territorial acquisitions or special advan- 
tages obtained by force, or by any other means of coercion, shall 
not be recognized. 

8 Federacion Inter-Americana de Abogados, Cuarta Conferencia, Santiago, 20-29 de 
Octubre de 1945. Vol. II, pp. 1518-1534. ‘‘Estudio de Dr. don Alejandro Alvarez;’’ 
Themes and Resolutions of the Fourth Conference of the Inter-American Bar Associa- 
tion, Resolution LXXX (Committee 17, Theme 5), pp. 49-50. 
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Article 10: The American states, in their international relations, shall 
refrain from threatening to use or using force against the territorial 
integrity or political independence of any state, or taking other 
action incompatible with the objectives of the United Nations. 

Article 11: The measures taken by the Inter-American system, or the 
United Nations, for the maintenance of peace and security according 
to international agreements, and those adopted by any other states 
in the exercise of the rights inherent in self-defense in case of ag- 
gression contemplated in the treaties in force, do not constitute vio- 
lation of the principles enunciated in Articles 8, 9, or 10. 

Article 12: All differences of an international character must be solved 
by peaceful means recognized by international law. Any unilateral 
resolution of such differences is incompatible with international 
legal order. 

Article 13: The jurisdiction of a state applies to all inhabitants within 
the limits of the national territory. Nationals, as well as aliens, are 
under the same protection of and owe obedience to the laws and na- 
tional authorities. 

Article 14: The aim of the state is the integral development of man and 
the defence of the integrity and value of mankind within society. 
The interests of the community must be harmonized with that of the 
individual. The American man does not believe in living without 
justice and freedom. 

Article 15: It is the duty and the obligation of each state to respect and 
promote the rights and liberties consecrated in the Declaration of 
Rights and Duties of Man, without distinction as to race, sex, lan- 
guage or religion. 

Article 16: In order to insure the development of democracy for the 
purpose of accomplishing economic, social and cultural progress, 
each state must guard public health, endeavoring to raise the stand- 
ards of living, to fight unemployment, and to foster public educa- 
tion. 

Article 17: Economie coéperation is essential to the mutual prosperity 
of the American people. Misery in any of them, such as poverty, 
malnutrition, or low standards of health, affects each of them, and 
therefore affects all states as a whole. 

Article 18: The American states proclaim the principle of equality of 
access with respect to trade and world materials, to elements of pro- 
duction necessary for industrialization and economic development. 
For the realization of these purposes, the American states admit 
that they have the obligation to codperate in order to avoid and 
eliminate unfair differences; to reduce barriers harmful to interna- 
tional trade; to avoid obstructive practices to trade; and to elimi- 
nate possible excesses resulting from economic nationalism. 

Article 19: The American states, fully conscious of the usefulness of 
friendly interchange of opinions, particularly by means of consul- 
tation, shall submit to the consideration of the American states any 
initiative or situation in the examination or solution of which said 
states may have a common interest. 

Article 20: The American states reiterate their adherence to the ‘‘Good 
Neighbor’’ policy which proclaims a common ideal to all American 
nations, and believe that their mutual relations must be governed 
by said rule. 
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Article 21: The American states, fully conscious of the geographic and 
historic factors that have originated the Pan American movement, 
reaffirm their faith in the principle of continental solidarity and 
proclaim their irrevocable loyalty to the Inter-American system, 
and consequently shall comply in all good faith with their obliga- 
tions as members of this system. 

Article 22: The American states, when reiterating the purpose to 
strengthen continental solidarity, also proclaim their determination 
to behave as members of a world community and consequently shall 
comply in all good faith with their obligations as members of a world 
organization. 


THEME IIT: 


Whereas the security and protection of the international rights of 
man, in accordance with the spirit of the United Nations Charter and 
with the principles enunciated in Article 8 of the Draft Declaration 
of the Rights and Duties of American States, formulated by this com- 
mittee, should be undertaken without distinctions or discriminations of 
any kind, it is therefore recommended that the Ninth American Inter- 
national Conference, intended to meet in Bogota, while studying the 
means of making effective the international rights of man, should 
abolish the difference between nationals and aliens, insofar as protec- 
tion of their rights is concerned. 


THEME III: 


1. That the future Declaration of the Rights and Duties of Man, in 
addition to the documents already considered in the Draft by the Inter- 
American Juridical Committee of Rio de Janeiro, shall also take into 
consideration all official and private background material. 

2. That special consideration be given in the development of such 
a Declaration to the Draft prepared by the American Law Institute. 


THEME IV: 


To offer the codperation of the Inter-American Bar Association to 
act as a consultative body on the codification of public international 
law when requested and also to give information, background facts, 
or data tending towards the realization of this work. 


THEME IV: 


To approve the establishment of the International Law Commission 
in the United Nations, and 

To recommend that this Commission be continued as a permanent 
body and not merely for the three-year period proposed by the United 
Nations. 

To urge that governments as well as national and international or- 
ganizations, official or unofficial, codperate with the International Law 
Commission in the attainment of its objectives. 
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THEME IV: 


1. To recommend the creation of a special committee to be in charge 
of the codification of public international law. 

2. That permanent institutes for the codification of public interna- 
tional law be created in each country. 


THEME V: 


That the Association take the necessary steps to attain, through the 
Executive Committee, the status of a consultative body of the United 
Nations for legal problems considered within the scope of the associa- 
tion’s activities. Until such status is obtained the Association should 
declare its good will and readiness to codperate with this world or- 
ganization by replying to all questions and presenting any reports or 
opinions requested of it. 


THEME VI: 


That it would be appropriate for the Inter-American Bar Associa- 
tion and its affiliated organizations to compile the expressions of world 
or public opinion on points which should be modified or reformed in 
the United Nations Organization, making special studies for this pur- 
pose on the defects or disadvantages which experience has already re- 
vealed in the functioning of the San Francisco Charter. 


THEME VII: 


To address the United Nations, recommending, as an indispensable 
guaranty of peace, the prompt conclusion of the treaty on Control 
of Production and Use of Atomic Energy, wherein there should be con- 
templated the creation of an organization in which all states of the 
World Community may take part, either by participating actively in 
said organization according to the structure established or otherwise 
enjoying the entire supply of information which said organization may 
produce, with absolute respect for the juridical equality of states. 


THEME VIII: 


1. That international peace and security based on the enforcement of 
international law require that the latter be crystallized into precise 
rules which may define international crimes and specify the corre- 
sponding penalties for offenders. 

2. That there is need for an agreement between the states concerning 
the creation of Permanent International Courts to enforce the above- 
mentioned rules and penalties. 


An excellent social program was arranged for the entertainment of the 
delegates and this contributed greatly to the friendships which were de- 
veloped among the delegates and which will be of lasting benefit. Par- 
ticular appreciation is due the President of the Republic of Peru, Dr. José 
Iuis Bustamante, for his active and democratic participation in these 
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functions which helped to make this Conference the most outstanding one 
the Association has held. 

The Sixth Conference will be held in Detroit with the Michigan State 
Bar Association serving as host organization. According to present plans 
the meeting will be held from May 22 to June 1, 1949. The University of 
Michigan will take an active part in the Conference. 

Roy VALLANCE, 
Secretary General, Inter-American Bar Association 


INSTITUTE FOR LAW SCHOOL TEACHERS OF INTERNATIONAL LAW AND 
COMPARATIVE LAW 


During the last three years a greatly increased interest in international 
law has been shown in the law schools of this country. Enrollment in law 
school courses in the subject has mounted, the course has been made a re- 
quired one in certain law schools (including the University of Pennsyl- 
vania), and numerous law schools are now offering courses in international 
law for the first time or are contemplating offering such courses when 
teachers are available on their staffs. There are signs of a similar interest 
in comparative law. As a result of these developments, the Committee on 
International and Foreign Law of the Association of American Law Schools 
will conduct an institute in New York this summer for law school teachers 
of international law and comparative law. 

The institute will open on Monday, August 23, 1948, at the Association 
of the Bar of the City of New York on West 44th Street, and will continue 
for two weeks. The first week or ten days will be devoted chiefly to inter- 
national law, and the latter part of the time to comparative law. The in- 
stitute has been made possible by a grant from the Carnegie Corporation. 
Earl G. Harrison, Vice-president of the University of Pennsylvania and 
Dean of its Law School, is chairman of the subcommittee in charge of the 
institute. 

Present plans for the international law side of the institute call for a 
‘*resident faculty’’ including Prof. Philip C. Jessup of Columbia Univer- 
sity, Dean E. D. Dickinson of the University of California, and Judge 
Green H. Hackworth of the International Court of Justice. It is expected 
that a number of other distinguished figures in the international law field 
will take part for a day each, as visiting lecturers. Perhaps the most val- 
uable feature of the institute will be the interchange of experiences and 
ideas between the present and prospective teachers of international law 
courses in law schools who may be in attendance. Probable topics for dis- 
cussion will include the objectives of international law courses in law 
schools, teaching materials for such courses, bibliography, teaching meth- 
ods successfully employed, recent developments in international law, the 
use of material on international organization in international law courses, 
and the integration with the strictly legal materials of material on the po- 
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litical, economic, and social background of international relations. A gen- 
erally similar program will be conducted in the comparative law field. 
Further information regarding this institute and the procedure for en- 
rolling therein may be obtained from the Chairman of the Committee on 
International and Foreign Law, Prof. Philip Thayer, School for Advanced 
International Studies, 1906 Florida Ave., N.W., Washington, D. C. 
Wo. W. BisuHop, JR. 


Of the Board of Editors 


INTERNATIONAL LAW SECTION IN BELGRADE 


Information has been received from Dr. Milam BartoS, a member of the 
American Society of International Law, and an official in the Ministry of 
Foreign Affairs of Yugoslavia in Belgrade, of the establishment in that city 
of an Institute for International Politics and Economics. The Institute 
will deal with all questions of international law, and a special section for 
international law has already been created. The objects of the Institute 
include both scientific studies of international relations and the publication 
thereof for promotion of international understanding. Steps have been 
taken for codperation with the new Institute through this Society’s Commit- 
tee on Codperation with Other Societies. 


AMERICAN COUNCIL OF LEARNED SOCIETIES 


The Society was represented at the Thirty-first meeting of the American 
Council of Learned Societies, and the Conference of Secretaries held in 
connection therewith, by the Managing Editor of the JouRNAL, in view of 
the inability of the Delegates of the Society and the Acting Secretary to 
attend in person. The meeting was held on January 28-30, 1948, in Rye, 
Y. 

The Conference of Secretaries met on January 28-29 and engaged in an 
extensive and lively discussion of the problems faced by the Constituent 
Societies at the present time. These included the criteria for membership 
in the Societies (some Societies impose rather severe restrictions on admis- 
sion), the need for increasing membership fees (most Societies have in- 
creased their dues), and difficulties and delays in publication of technical 
journals with small circulation. The question of standards tor admission 
to the Council also arose in connection with the action taken the previous 
year, and was referred to the Council. A general revival and increase of 
interest in the work of the Societies was reported, comparable with that 
experienced by this Society. In the course of the meeting it appeared that 
in most of the Societies an annual report is prepared by the Secretary and 
submitted to the President and members and then circulated to the other 
Societies; in lieu of such report in this Society copies of the consolidated 
table of contents of the 1947 JourNaL and copies of the program of the 
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annual meeting are being sent to the office of the ACLS for distrbution. A 
question was raised concerning an increase of the contribution by the So- 
cieties to the ACLS or payment by the Societies of the traveling expenses of 
Secretaries attending the Conference; no action was taken but steps in this 
direction were generally believed to be desirable. 

There were two major problems before the Council itself, one the general 
position of the Council, the results of the reorganization adopted in 1947, 
the question of regional organizations under ACLS, and the future of the 
whole system. A proposal of the Administrative Secretary for division of 
the Council into panels for more intensive and continuous attention to its 
major fields of interest and activity was adopted. Details of the ideas ex- 
pressed and actions taken will shortly be available in the Bulletin of ACLS. 
The other problem concerned international cultural codperation and here 
full reports were made of the 1947 meeting of the International Union of 
Academies and the more recent UNESCO conference in Mexico. The rep- 
resentative of ACLS on the American National Commission for UNESCO 
reported and there was also a report on the participation of ACLS through 
the Conference Board of Associated Research Councils in the implementa- 
tion of the Fulbright Act for international exchange of students. Before 
the next meeting of the Council, it is believed, important developments will 
have taken place in both of these general fields. 
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[In view of the important position occupied by the Umited Nations today 
in the field of international law and organization, there is being inaugurated 
in this issue of the JOURNAL a new department dealing with legal questions 
arising in connection with the organization and operation of the United 
Nations, in pursuance of a vote of the Executive Council taken on October 
4,1947. Dr. Yuen-li Liang, a member of the Society and well: known to all 
readers of the JourNAL, has kindly agreed to take charge of this depart- 
ment. He will call on other personalities in the United Nations Secretariat 
and elsewhere for codperation as he deems convenient. These notes at- 
tempt to present a factual and documentary analysis. Any opinions ez- 
pressed therein are to be regarded as those of the authors and should not 
be construed as reflecting the views of the Society or its officers or members. 

Grorce A. FincH 
Editor-in-Chief | 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By LIANG * 


THE ESTABLISHMENT OF THE INTERIM COMMITTEE OF THE GENERAL ASSEMBLY 


The proposal for an Interim Committee on Peace and Security was pre- 
sented to the General Assembly by Secretary of State Marshall for the 
United States delegation on 17 September 1947 as a plan to ‘‘strengthen 
the machinery for peaceful settlement and place the responsibility for such 
settlement broadly upon all the Members of the United Nations.’’+ This 
proposal met strong and immediate opposition from the Soviet Union, 
Ukrainian Soviet Socialist Republic, Poland, Czechoslovakia, Byelorussian 
Soviet Socialist Republic and Yugoslavia, which considered that such a com- 
mittee would encroach upon the proper sphere of the Security Council, 
and be a crippling blow to the principle of Great Power unanimity. 

The inclusion of the item on the agenda was, however, supported by a 
large majority of delegations, and the question was referred to the First 
or Political Committee.? Draft resolutions were submitted by the United 
States and the United Kingdom, and amendments by Bolivia, Argentina, 


* Director of the Division of Development and Codification of International Law, 
United Nations Secretariat. Views here expressed are not be regarded as necessarily 
those of the United Nations Organization or any branch thereof. These notes prepared 
with the assistance of Mr. F. Blaine Sloan, of the New York and Nebraska bar. 

1UN Doe. A/PV/82, p. 61, 17 September 1947. 

*UN Doe. A/BUR/85, 17 September 1947. 
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and Canada.’ After preliminary discussion in the First Committee during 
which a wide range of views were expressed both as to the legality and de- 
sirability of the proposal, it was referred to a sub-committee composed of 
thirteen members.* Seats were left vacant on this sub-committee for the 
Soviet Union and Czechoslovakia, which had also been proposed as members, 
but they declined to participate in any of its sixteen meetings. 

The sub-committee, using the United States proposal as a working basis, 
prepared a draft which sought to reconcile the various positions of its mem- 
bers. The report and draft resolution submitted by the Rapporteur, Mr. T. 
Wold of Norway, was adopted by nine votes with four abstentions.® 

The resolution prepared by the sub-committee followed the general plan 
of the United States proposal, but limitations were placed on the duties of 
the Interim Committee, which were specifically defined. The preamble 
directed attention to the responsibility of the General Assembly first in 
relation to matters concerning the maintenance of international peace and 
security under Articles 11 and 35 of the Charter, second in the promotion 
of international codperation in the political field under Article 13, and 
third in the peaceful adjustment of any situation likely to impair the 
general welfare or friendly relations among nations under Article 14. The 
preamble also recognized the primary responsibility of the Security Council 
for prompt and effective action for the maintenance of international peace 
and security. 

Paragraph 1 of the operative portion of the resolution would establish 
an Interim Committee to which each Member State might appoint one 
representative. The sub-committee draft differed from the American pro- 
posal by specifically limiting the life of the committee to the period between 
the closing of the second session and the opening of the third session of the 
General Assembly. In effect, however, there was little substantial change, 
since under each draft the Committee was to be instructed to report to the 
next session on the advisability of establishing the Committee on a per- 
manent basis. 

The duties of the Interim Committee were stated in paragraph 2. As 
a ‘‘subsidiary organ of the General Assembly established in accordance 
with Article 22 of the Charter,’’ the Interim Committee was to be in- 
structed to assist the General Assembly in the performance of its func- 
tions. It was to consider and report to the General Assembly on matters 
referred to it by the parent body. Items thus specifically referred to it 


es UN Does. A/C.1/196, 26 September 1947; A/C.1/215, 16 October 1947; A/C.1/214, 
16 October 1947; A/C.1/216, 17 October 1947; A/C.1/217, 17 October 1947. 

4UN Doc. A/C.1/SR.78, p. 16, 18 October 1947. Members of the Sub-Committee 
were Argentina, Australia, Bolivia, Canada, China, France, India, Lebanon, Mexico, 
Netherlands, Norway, United Kingdom, and United States. 

5UN Doc. A/C.1/240, 4 November 1947. 
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by General Assembly resolutions were the problem of voting in the Se- 
eurity Council and the consultation with the Korean Commission.® 

The Interim Committee was also to consider and report on any dispute or 
situation proposed for inclusion in the General Assembly agenda by virtue 
of Article 11, paragraph 2, Article 14, or Article 35. This paragraph 
contained two important changes from the United States draft. It 
specifically included within the competence of the Committee disputes as 
well as situations. On the other hand it specifically limited the duties of 
the Committee by requiring that it must determine by a two-thirds majority 
that a question proposed by a Member is important and requires pre- 
liminary study. If it is a matter referred to it by the Security Council, 
however, a simple majority is sufficient. 

The study of methods for codperation in the maintenance of inter- 
national peace and security and for promotion of international codperation 
in political fields was also included among the Committee’s duties. An 
important difference from the United States draft was the limitation of 
this study to methods only. Its design was to suggest ways for giving 
effect to the General Assembly’s responsibility in these matters. 

The Committee was further to be instructed to consider whether any 
matter under its discussion would require the summoning of a special 
session of the General Assembly. In the United States draft the Com- 
mittee was not specifically limited to such matters. Limitations were also 
placed upon the competence of the Interim Committee to conduct investi- 
gations and appoint commissions of enquiry. It would have to determine 
that these investigations would be useful and necessary by a two thirds 
vote, and investigations elsewhere than at the United Nations headquarters 
should only be made with the consent of the state in whose territory they 
are to take place. 

Paragraph 3 of the resolution was designed to prevent the encroachment 
of the Interim Committee on the activities of the Security Council or other 
Councils, committees, or commissions. The Committee would particularly 
be enjoined from considering any matter of which the Security Council 
night be seized. 

The sub-committee’s report and draft resolution were discussed by the 
First Committee on the 5th and 6th of November 1947 and was approved 
without change by a vote of forty-three to six, with six abstentions.” After 
the vote had been taken, the representatives of the Soviet Union, the 
Ukraine, Poland, Czechoslovakia, Byelorussia, and Yugoslavia declared 
that the establishment of an Interim Committee was a violation of the 
Charter, and because of this illegality their Governments would not par- 


; _ 117 (II), 21 November 1947; and Resolution 112 (II), 14 November 
7. 


"UN Doe. A/C.1/SR.97, p. 2, 6 November 1947. For Report of First Committee, 
see UN Doe. A/454, 10 November 1947. 
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ticipate in its work. The representatives of Australia and the Philippines 
on the other hand stated that the establishment of the Interim Committee 
was in conformity with both the letter and the spirit of the Charter, and 
they protested against the decision announced by certain Members not to 
participate in the work of the Committee. After again being debated in 
plenary sessions of the General Assembly the resolution was adopted on 
the 13th of November 1947 by forty-one votes to six, with six abstentions.* 

Definite issues emerged throughout the course of the discussions. Spon- 
sors of the proposal based the need for an Interim Committee primarily 
upon ‘‘the impotence of the Security Council’’ resulting from the require. 
ment of unanimity among the Great Powers.® The Soviet Union and the 
other countries opposing the establishment of an Interim Committee argued 
that it would not lead to improved relations between Members of the 
United Nations. The purpose of the resolution, they asserted, was to 
replace the principle of codperation between the Great Powers by a system 
which would be subject to control by one state or group of states which 
would seek to dictate views and impose their wishes upon others.’° 

A large proportion of the discussions was devoted to legal arguments 
as to the validity of the resolution under the Charter. The principal legal 
objections argued were, first, that primary responsibility for maintenance 
of peace and security was assigned by the Charter to the Security Council 
and not to the General Assembly, and, second, that no organ comparable 
to the Interim Committee was provided for in the Charter. In support 
of this latter argument it was contended that the Committee was not a 
subsidiary organ under Article 22 in view of its broad competence and 
continuous existence. Article 7, paragraph 1, which names the principal 
organs did not, it was argued, provide for an inter-session committee of 
the General Assembly, and it was not contemplated under Article 20 that 
the General Assembly should be an institution in permanent session. The 
General Assembly, therefore, was not empowered to establish an organ to 
perform continuously its functions. It was further argued that the terms 
of reference of the Interim Committee were in fact broader than the 
competence of the General Assembly itself under the Charter.” 

In defense of the legality of the resolution it was contended that the 
General Assembly is given concurrent responsibility with the Security 
Council in matters of international peace and security and that the special 
sphere of the Security Council is adequately safeguarded by the terms of 
the resolution. Mr. Evatt, representative of Australia, argued that the 


8UN Doc. A/PV/111, pp. 92-95, 13 November 1947. 

°Mr. Dulles, United States representative, in UN Doe. A/C.1/SR.78, p. 10, 18 
October 1947. 

10 Same, at 5. 

11 Mr. Vishinsky, representative of the Soviet Union, in UN Doc. A/C.1/SR.74, PP: 
4-19, 14 October 1947. 
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Interim Committee would not encroach upon the Security Council’s com- 
petence since it could not consider questions which had been referred to the 
latter.* He further stated that the Interim Committee was in fact a 
subsidiary organ, ancillary to the General Assembly. Its duties were 
limited and it could only make reports to the General Assembly to assist it 
in the carrying out of its functions.** 

Some doubts had also existed concerning the advisability of including 
the consideration of disputes, as well as situations, within the duties of 
the Interim Committee. Dr. V. K. Wellington Koo, representative of 
China, pointed out that from a practical point of view the Security Council 
is far better equipped than the General Assembly to deal with disputes. 
However, since it was agreed that disputes should be included, he sug- 
gested that a reference be made to Article 35 as only under that Article can 
non-Members of the United Nations bring a dispute to the General As- 
sembly.*® 

Since serious doubts were expressed as to the constitutional nature of 
the resolution, Sir Hartley Shaweross, representative for the United King- 
dom, suggested that the question might be referred to the International 
Court of Justice for an advisory opinion. This proposal was in turn op- 
posed by Mr. Vishinsky, the representative of the Soviet Union, on the 
ground that it was a sovereign right of Member States to declare whether 
or not they should participate in the work of organs of which they did not 
approve.** The Soviet Union and the five other states who have refused 


to participate in the work of the Interim Committee on the ground that 
it is a violation of the Charter are adhering to this announced position. 


INTERPRETATION OF THE CHARTER AND GREATER USE OF THE 
INTERNATIONAL COURT OF; JUSTICE 


In the period of over two years since the International Court of Justice 
was established, only one contentious case and one request for an advisory 
opinion have been presented to the Court. The fact that it has not been 
more widely employed in settling international controversies has caused 
Some concern. Proposals intended to encourage the greater use of the 
International Court of Justice by governments, United Nations organs, and 
specialized agencies were submitted by several delegations to the Second 
Session of the General Assembly in 1947. 

The need for greater use of the Court in connection not only with dis- 
putes of a legal character, but also with legal aspects of disputes and 
situations, was placed on the agenda on the proposal of Australia. This 


2UN Doe. A/C.1/SR.94, p. 4, 5 November 1947. 
18UN Doe. A/PV/110, p. 141, 13 November 1947. 

4UN Doe. A/C.1/SC.1/W.6, 28 October 1947. 

15 Same, at 2. 

© UN Doe. A/C.1/SR.97, p. 3, 6 November 1947. 

1UN Doe. A/346, 21 August 1947. 
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item was referred to the Sixth Committee * and the Committee had before 
it a draft resolution submitted also by Australia and a proposal from Iran. 
The Australian draft resolution recommended that the United Nations 
organs should regularly review questions of law which arise in the course 
of their activities, particularly those relating to the interpretation of the 
Charter and that specialized agencies should do the same with respect to 
the interpretation of their constitutions, with a view to requesting ad- 
visory opinions from the International Court of Justice.* The draft reso- 
lution submitted by Iran recommended to Member States that they accept 
the compulsory jurisdiction of the International Court of Justice under 
Article 36, paragraph 2, and that they submit differences of a juridical! 
character to the International Court of Justice. It also recommended to 
the Security Council that disputes of a legal character and also legal aspects 
of certain differences and situations should be referred to the Court.‘ 

These proposals for the greater use of the International Court were 
first discussed by the Sixth Committee on 8 and 9 October 1947.5 Mr. 
Evatt of Australia, in commenting on the draft resolution presented by his 
delegation, explained that it was designed to.provide machinery for general 
consideration of what legal questions could with advantage be referred to 
the Court.® 

The Australian and Iranian proposals were supported in principle by 
a large majority of the delegates who participated in the Sixth Committee 
discussions. Sir Hartley Shaweross, representative of the United Kingdon, 
urged that in those fields where principles of law could be applied, the 
Court should not be disregarded as an agency for settling disputes. One 
reason, he suggested, why solutions had turned out not to be solutions was 
that decisions had been taken on political rather than on legal considera- 
tions. When a State felt that it had a strong legal case it would disre- 
gard any political decision taken by the United Nations.” 

The proposals were criticized by Mr. Durdenevsky, representative of the 
Union of Soviet Socialist Republics, as either superfluous or contrary to 
the provisions of the Charter. He argued that if the Court were to be- 
come a world advisor, it would have to renounce, owing to lack of time, 
its primary function of deciding upon legal issues. He also feared that 
these proposals would result in substituting the Court for the Security 
Council in the solution of political problems.® 

Mr. Lachs, the Polish representative, expressed the hope that the im- 
portance of the Court would increase in the course of time, but feared that 

2UN Doc. A/C.6/134, 24 September 1947. 

3UN Doe. A/C.6/165, 8 October 1947. 

4UN Doc. A/C.6/164, 8 October 1947. 

5UN Docs. A/C.6/SR.44, 8 October 1947, and A/C.6/SR.45, 9 October 1947. 

6UN Doc. A/C.6/SR.44, p. 2, 8 October 1947. 


7 Same, p. 4. 
®UN Doc. A/C.6/SR.45, pp. 3-4, 9 October 1947. 
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to force the Court to give decisions in political disputes might weaken its 
prestige. The representatives of Greece and Yemen also questioned the 
advisability of involving the Court in political disputes. The latter repre- 
sentative stated that preference was given by the Charter of the United 
Nations to political rather than legal methods in the settlement of dis- 
putes.® 

As several amendments were suggested, the subject was referred to an 
ad hoc sub-committee composed of representatives of the authors of pro- 
posals (Australia and Iran), the proposers of amendments (Argentina, 
Colombia, Egypt, France and Poland), and the Rapporteur, Mr. Kaecken- 
beeck of Belgium. 

The ad hoc sub-committee sought to codrdinate the various suggestions 
and to see that the draft resolutions conformed with the Charter. The 
sub-committee drafts were submitted to the Sixth Committee at its 52nd 
meeting as three separate draft resolutions.’ 

The first was based on the original Australian proposal, but the recom- 
mendation contained therein placed less emphasis on the use of the Court 
for the interpretation of the Charter.1! The Australian proposal had sug- 
gested that the United Nations organs review regularly difficult and im- 
portant questions of law ‘‘particularly questions of law relating to the in- 
terpretation of the Charter ... with a view to requesting advisory 
opinions of the Court.’’ The Committee draft urged the reviewing from 
time to time of difficult and important questions of law ‘‘including points 
of law relating to the interpretation of the Charter... .’’ Thus while 
not singling out questions of Charter interpretation by the Court for 
special attention, the draft contemplates nevertheless the desirability that 
such questions be referred to the Court by United Nations organs and 
specialized agencies. A second difference is that the recommendation was 
limited specifically to organs and specialized agencies duly authorized to 
request advisory opinions according to Article 96, paragraph 2 of the 
Charter.12 This would avoid a possible interpretation of the reeommenda- 
tion as authorizing additional agencies to request opinions. 

Mr. Kaeckenbeeck, the Rapporteur, in presenting the draft resolution 
to the Sixth Committee, explained that requests for advisory opinions 
should not be made in regard to an abstract hypothetical case likely to 


® Same, p. 5. 

10UN Doc. A/C.6/SR.52, 22 October 1947. 

11UN Doe. A/C.6/167/Rev. 1, 14 October 1947. 

12In addition to the Security Council, General Assembly, Economic and Social 
Council and Trusteeship Council, the following specialized agencies are authorized to 
request advisory opinions: International Labor Organization, United Nations Economic, 
Scientific and Cultural Organization, Food and Agricultural Organization, International 
Civil Aviation Organization, International Bank for Reconstruction and Development, 
International Monetary Fund, International Telecommunications Union, and the World 
Health Organization. 


i 
) 
] 
e 
’ 
e 
e 
1S 
e 
0 
e- 
at 
y 
at 


442 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


arise in the future, but on concrete points. It was desirable, he stated, 
that requests should be made by an organ or agency at an initial stage in 
its examination of a case in order to avoid an opinion of the Court contrary 
to a decision of the organ or agency. He further pointed out that the 
draft did not intend to make the Court an exclusive organ of interpreta- . 
tion. Other organs of the United Nations would continue interpreting the 
Charter. The Court would assist them in the accomplishment of their 
task. 

The second draft resolution authorized the Trusteeship Council to re- 
quest advisory opinions of the International Court of Justice on legal 
questions arising within the scope of the activities of the Council.1* The 
Trusteeship Council was the only principal organ of the United Nations, 
with the exception of the Secretariat, not already so authorized. 

The third draft resolution was prepared on the basis of the Iranian pro- 
posal together with French suggestions.‘* The imperative nature of the 
original recommendation to the States for the acceptance of compulsory 
jurisdiction of the Court was considerably modified. The attention of the 
States is drawn to the desirability of the greatest possible number of them 
accepting the jurisdiction with as few reservations as possible. The reso- 
lution also draws the attention of the Member States to the advantage of 
inserting in conventions and treaties arbitration clauses providing for the 
submission of disputes under such conventions to the International Court 
of Justice. Finally it recommends that states should as a general rule 
submit their legal disputes to the International Court of Justice. The 
recommendation to the Security Council, in the original Iranian proposal, 
to refer legal disputes to the International Court is omitted from the drafts 
prepared by the ad hoc sub-committee. 

The draft resolutions were debated by the Sixth Committee on 22 Oc- 
tober 1947 and accepted by a large majority of the Committee.1° The 
report was approved on 11 November 1947 ** and presented to the 113th 
Plenary Meeting of the General Assembly on 14 November 1947.17 Poland 
placed the question of the right of the International Court of Justice to 
interpret the Charter in issue before the General Assembly by submitting 
an amendment which would strike from the first draft resolution the ref- 
erence to the interpretation of the Charter. This amendment was rejected 


13UN Doe. A/C.6/168/Rev.1, 14 October 1947. 

14UN Doc. A/C.6/169/Rev.1, 14 October 1947. 

15UN Doc. A/C.6/SR.52, pp. 9-10, 22 October 1947. The first resolution, recom- 
mending recourse to advisory opinions, was adopted by 39 votes to 7. The second 
resolution, authorizing the Trusteeship Council to request advisory opinions, was 
adopted by 38 votes to 0 with 6 abstentions. The third resolution, recommending 
acceptance of compulsory jurisdiction and submission of disputes to the Court was 
accepted by 37 votes to 5, with 5 abstentions. 

16UN Doc. A/459, and A/C.6/SR.55, 11 November 1947. 

17UN Doc. A/PV/113, 14 November 1947. 
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by a vote of 37 to 6 with 4 abstentions, and the resolutions were then ac- 
cepted by the General Assembly.® 

In discussion before the Sixth Committee and the Plenary Session of the 
General Assembly, close attention was given to the question whether the 
Court had the right to interpret the Charter. Speakers on both sides of 
the proposition placed considerable reliance on the records of the San 
Francisco Conference.?® 

Polish and Soviet representatives argued that the Court had no jurisdic- 
tion to interpret the Charter for other organs and agencies. Mr. Vishinsky 
stated that the interpretation of the Charter was primarily a political rather 
than a legal question.” The United Nations Charter, he said, could not 
be considered comparable to other treaties as it was a treaty sui generis.” 
He further contended that the Australian draft resolution gave preference 
to interpretation by the International Court of Justice, which was only 
one of several means suggested at San Francisco for the interpretation 
of the Charter. 


It was also argued that a similar Belgian proposal was rejected at San 
Francisco. The report of the Sixth Committee, however, explained that 
the Belgian proposal which had been rejected was one to constitute the 
Court as the constitutional organ for interpreting the Charter, whereas 
the question involved in the present resolution is only whether the Charter 


18 Jd. at 147-151 and 156 (Resolution 171 (II), A, B and C). The first and third 
resolutions were accepted by votes of 46 to 6 with 2 absentions, and 45 to 6 with 3 
abstentions. The second resolution was adopted unanimously when the Soviet Union 
withdrew its objection, after expressing the view that the vote should not serve as a 
precedent for authorizing agencies to request advisory opinions prior to obtaining the 
consent of the agency. 

19 Particular reliance was placed on the Report of the Sub-Committee IV/2/B, Doce. 
887, IV/2/39, 9 June 1945. This report was reprinted at the request of the Delegation 
of the USSR as UN Doc. A/474, 13 November 1947. The following is an extract of 
this report: 


In the course of the operations from day to day of the various organs of the 
Organization, it is inevitable that each organ will interpret such parts of the 
Charter as are applicable to its particular functions. . . . Difficulties may conceivably 
arise in the event that there should be a difference of opinion among the organs 
of the Organization concerning the correct interpretation of a provision of the 
Charter. . . . If two member states are at variance concerning the correct interpre- 
tation of the Charter, they are of course free to submit the dispute to the Inter- 
naional Court of Justice as in the case of any other treaty. Similarly, it would 
always be open to the General Assembly or to the Security Council, in appropriate 
circumstances, to ask the International Court of Justice for an advisory opinion con- 
cerning the meaning of a provision of the Charter. Should the General Assembly 
or the Security Council prefer another course, an ad hoc committee of jurists 
might be set up to examine the question and report its views, or recourse might 
be had to a joint conference. In brief, the members or the organs of the Organiza- 
tion might have recourse to various expedients in order to obtain an appropriate 
interpretation. It would appear neither necessary nor desirable to list or to de- 
scribe in the Charter the various possible expedients. 

20UN Doe. A/PV/113, p. 111, 14 November 1947. 


21 Same, p. 102. 
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or the Statute of the Court prevents advisory opinions from being re- 
quested or given because they relate to a point of interpretation of the 
Charter.”* 

The majority of the representatives were of the view that the Inter- 
national Court of Justice was not precluded from giving an advisory 
opinion on a question of law by the fact that such a question related to the 
interpretation of the Charter of the United Nations. In fact, in the one 
request thus far made, the General Assembly has asked the Court to con- 
sider the application of Article 4 of the Charter concerning the admission 
of new members.** On the other hand, it is equally clear that the Court is 
not considered the only organ competent to interpret the Charter, nor 
necessarily the final authority.* 

Other points of controversy concerned the relative roles to be played by 
the Court and the Security Council in the settling of disputes, the principle 
of optional as opposed to compulsory jurisdiction,?> and the question 
whether the repeating of clauses from the Charter made parts of the resolu- 
tions superfluous. It was feared by some representatives that the resolu- 
tions might result in substituting the Court for the Security Council in the 
consideration of political matters. On the other hand the representative 
from Colombia objected that the Iranian—French draft resolution did not 
go far enough because it failed to recommend the use of the Court in 
political disputes.27 The majority opinion, however, seems to be that while 
the resolutions of the General Assembly constitute a strong endorsement 
of the use of the International Court in legal controversies, they do not aim 
at replacing the Security Council or the General Assembly as the proper 
organs for dealing with political issues. 

One final point deserves attention. In the preamble of the Australian 
resolution mention was made of the responsibility of the United Nations 
to encourage the progressive development of international law,”* and to the 
importance of utilizing the Court in that development both in regard 
to legal issues between States and in regard to constitutional interpreta- 
tion. It was pointed out that the role played by the Permanent Court 
of International Justice in the development of international law was con- 
siderable and that there was no reason why the International Court of 
Justice might not make an equal, or even greater, contribution. 


22UN Doe. A/459, p. 3, 11 November 1947. 

23 Resolution 113 (II) B, 17 November 1947. 

24UN Doc. A/459, pp. 2-3, 11 November 1947. 

25 UN Doc. A/C.6/SR.52, p. 4, 22 October 1947; UN Doe. A/PV/113, pp. 51-61, 14 
November 1947. 

26 UN Doc. A/PV/113, p. 116, 14 November 1947 ;, A/C.6/SR.52, p. 8, 22 October 1947. 

27UN Doc. A/C.6/SR.52, p. 6, 22 October 1947. 

28 The representative of Colombia abstained from voting on this paragraph as he 
considered it contrary to the spirit of the Charter which made the development of inter- 
national law a General Assembly task. UN Doc. A/C.6/SR.52, p. 9, 22 October 1947. 
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UNITED NATIONS HEADQUARTERS AGREEMENT 


The United Nations Headquarters Agreement was negotiated with the 
United States by the Secretary-General under authority of a General 
Assembly resolution.’ It was signed on 26 June 1947 and submitted by the 
Secretary-General to the General Assembly.2, The Agreement was referred 
to the Sixth Committee for consideration as to the question whether the 
Secretary-General should be authorized to proceed with an exchange of 
notes to bring the agreement into force. After a general discussion on 24 
September 1947 the Sixth Committee in turn referred the Agreement to 
Sub-Committee 1 for deliberation and report.® 

The Sub-Committee confined its study to the text of the Agreement, and 
to a comparison with the preliminary draft Agreement negotiated prior 
to the location of the permanent headquarters site in New York City. The 
selection of a small mid-town site in place of the large rural area originally 
envisaged rendered necessary certain adaptations, and most of the changes 
noted by the Sub-Committee were designed to meet these altered circum- 
stances. Other changes incorporated in the present agreement represent 
improvements, from the point of view of the United Nations, in matters of 
telecommunication, establishment of postal service, and transit of invitees 
to the headquarters district.® 

However in Section 13 of the Agreement a new element is introduced 
which gives to the United States Government the right to require an 
official of the United Nations or a representative of a Member Government 


to leave the territory of the United States in case of abuse of privileges 
in matters outside official duties.* Sub-Committee 1 construed these pro- 
visions to mean that before any person can be required to leave the country 
on charges of abuse of privilege, ‘‘there must be really serious grounds, 
which would preclude the possibility of unwarranted accusations against 


such a person.’’* Where the individual concerned possesses diplomatic 


immunity it is specifically stated in the Agreement that he shall be required 
to leave the United States ‘‘otherwise than in accordance with the custom- 
ary procedure applicable to diplomatic envoys accredited to the United 
States.’?® It should be obvious, however, that the principle of persona 
non grata does not apply under the provisions of this section.® 

The Headquarters Agreement provides that its provisions are to be 
complementary to those of the General Convention on Privileges and Im- 


1 Resolution 99(1), 14 December 1946. 

2UN Doc. A/371, 3 September 1947. 

8UN Doc. A/C.6/SR.36, 24 September 1947. 

*UN Doe. A/371, 3 September 1947, and Doc. A/67, 1 September 1946. 

5UN Doe. A/371, pp. 11, 12, 13, 3 September 1947. 

®UN Doe. A/427, p. 13,27 October 1947. 

7Same, p. 4. 

8Section 13 (b) (3). 

®See UN Doc. A/371, p. 6, 3 September 1947, for Secretary-General’s comment. 
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munities of the United Nations ‘‘as acceded to by the United States.’’ 
As indicated in the report of the Sub-Committee, certain points in con- 
nection with matters covered by the General Convention were raised in 
the course of the Sub-Committee’s deliberations owing to the fact that 
the United States had not yet acceded to this General Convention.’ Par- 
ticular concern was expressed concerning the probability, as indicated by 
correspondence from the United States, that certain reservations would 
be made to Section 18, paragraphs (a) and (b) of the General Convention 
on Privileges and Immunities. The paragraphs provided that United 
Nations officials should be exempt from taxation upon salaries and emolu- 
ments paid by the United Nations, and should be immune from national 
service. It was thought by the Sub-Committee that the United States 
would probably make reservations concerning these exemptions so far as 
they applied to American nationals. With regard to the immunity from 
national service, the Sub-Committee was of the opinion that if complete 
exemption could not be obtained, it was most desirable that there should 
be no possibility of the work of the United Nations being hampered by 
the calling of such officials. This point was commended for further dis- 
cussion between the Secretary-General and the United States Government.” 

Some other aspects of the Headquarters Agreement may be briefly re- 
viewed. Article III deals with the Law and Authority in the Headquarters 
District. The control and authority of the United Nations is postulated, 
but federal, state and local laws of the United States continue to apply 
within the district, subject to the right of the United Nations to alter them 
by regulations necessary to the full execution of its functions. 

The inviolability provisions of Section 9 will operate in addition to the 
immunities granted in the General Convention, but no right of asylum is 
recognized. Under Section 10 the United Nations may expel or exclude 
persons from the headquarters for cause. Section 19 provides that no 
form of racial or religious discrimination shall be permitted within the 
district. 

Disputes arising between the United Nations and the United States con- 
cerning the interpretation or application of the Agreement are to be sub- 
mitted to an arbitral tribunal established in accordance with the provisions 
of Section 21. These disputes specifically include questions of the appli- 
eable law under Article III mentioned above. Either the Secretary-Gen- 
eral or the United States may ask the General Assembly to request an 
advisory opinion from the International Court of Justice on any legal 
question rising out of the course of proceedings before the arbitral tribunal. 
The tribunal is to render the final decision ‘‘having regard to the opinion 
of the Court.”’ 


10See Sections 26 and 1(c). For General Convention see UN Doc. A/64, p. 25 
(Resolution XIII (6), 13 February 1946). 

11UN Doc. A/C.6/172, p. 4, 17 October 1947. 

12UN Doc. A/C.6/172, p. 5, 17 October 1947. 
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The draft resolution submitted by the Sub-Committee for the purpose 
of bringing the Agreement into immediate effect was approved unanimously 
by the Sixth Committee on 23 October 1947 and adopted by the General 
Assembly on 31 October 1947.1° As the Congress of the United States had 
already given its approval by joint resolution on 4 August 1947, the 
Agreement was brought into force by the necessary exchange of notes on 
21 November 1947. Applicable provisions were extended to the interim 
headquarters site at Lake Success by the United States Government on 18 
December 1947. 

Almost immediately an incident occurred involving the application of 
the Headquarters Agreement. In December 1947, two newspaper corre- 
spondents accredited to the United Nations were arrested by United States 
authorities and detained for deportation as alien communists. Officials of 
the United Nations intervened on their behalf, citing Sections 11 and 13 
of Article IV of the Headquarters Agreement.* Section 11 extends transit 
privileges to representatives of the press, or of radio, film or other informa- 
tion agencies, who have been accredited by the United Nations . . . in its 
discretion after consultation with the United States. According to Section 
13, American laws and regulations regarding aliens are not to be applied 
so as to interfere with the privileges granted in Section 11. 

The State Department objected that the correspondents, Kyriazidis, rep- 
resenting the newspaper Demokratis of Nicoasia, Cyprus, and Hasan, repre- 
senting the People’s Age of Bombay, were reiccredited by the United 
Nations without consultation with the United States as provided in Section 
11 of the Headquarters Agreement. The United States Government there- 
fore did not consider them bona fide journalists. 

There also was some doubt expressed in the case of Kyriazidis whether 
the Agreement was applicable since he had been arrested on December 17, 
the day prior to the extension of the privileges to the Interim Headquarters 
by the United States Government.?® 

It was subsequently agreed that the two men should be released, but the 
United States suggested that to avoid any further misunderstandings the 
entire list of representatives of the press, radio, film and other informative 
agencies accredited by the United Nations in its discretion should be re- 
viewed by the United Nations in consultation with the United States so 
as to bring all bona fide representatives clearly under the protection of the 
Agreement.’? Discussions along the lines suggested have since begun. 


13UN Doc. A/PV/101, pp. 82-90, 31 October 1947. 

14UN Press Release M/361, 22 December 1947, and M/362, 23 December 1947. 

18 Note from the United States Mission to the United Nations, 18 Department of 
State Bulletin, p. 48, 11 January 1948. 

16 Same. 

17 Same, p. 49. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE PERIOD NOVEMBER 1, 1947-JANUARY 31, 1948 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: A. HZ. C. O. R., U. N. Atomic Energy Commission Official Records; 
C. I. E. D., Chronology of International Events and Documents, Royal Institute of Inter- 
national Affairs; C. 8S. Monitor, Christian Science Monitor; Cmd., Great Britain Parli- 
amentary Papers by Command; Cong. Rec., Congressional Record; D. S. B., Department 
of State Bulletin; Z. S. C. O. R., United Nations Economie and Social Council Official 
Records; F. A. O., Food & Agriculture Organization; G. A. (II) J., Journal of the 
Second Session of the U. N. General Assembly; G. A. (II) O. R., Official Records of the 
Second Session of the U. N. General Assembly; G. B. M. S., Great Britain Miscellaneous 
Series; G. B. T. S., Great Britain Treaty Series; 7. B. R. D., International Bank for 
Reconstruction and Development; I. C. E. F., International Children’s Emergency Fund; 
I. E. F. C., International Emergency Food Council; J. M. F., International Monetary 
Fund; J. T. U., International Telecommunications Union; N. Y. T., New York Times; 
P. A. U., Pan American Union; S. C. O. &., United Nations Security Council Official 
Records; T. I. A. S., U. S. Treaties and other International Acts Series; U. N. B,, 
United Nations Bulletin; U. N. W. B., United Nations Weekly Bulletin; U. P. U., Uni- 
versal Postal Union. 


GENERAL * 


April, 1947 

21-May 28 Soviet Russisa—UNITeED States. U. 8S. Department of State made public 
on Dec. 4 the texts of Soviet note of Apr. 21 and U. S. reply concerning persons 
with claims to American citizenhip who had been forcibly removed to the Soviet 
Union from various countries of eastern Europe and concerning Soviet women, 
married to American citizens, who had not been allowed to leave Russia. 
N. Y. T., Dec. 5, 1947, p. 1. Texts: p. 11; D. S. B., Dec. 14, 1947, pp. 
1194-1195. 


29-May 5 CANADA—FRANCE. Effected agreement by exchange of notes at Paris con- 
cerning war damage compensation. Text: Canada Treaty Series, 1947, No. 20. 


June, 1947 
5-January 5, 1948 Recovery Program. Chronology of events involving 
Congressional debate on European aid: N. Y. T., Jan. 6, 1948, p. 12. 


25/August 20 Canapa—Unitep States. Effected interim agreement by exchange of 
notes at Washington concerning land mobile radio transmitting equipment. 
Text: Canada Treaty Series, 1947, No. 25; T. I. A. S. 1670. 


July, 1947 
24/28 CanaDA—GREECE. Effected commercial modus vivendi by exchange of notes at 
Ottawa. Text: Canada Treaty Series, 1947, No. 21. 


* See p. 460, below, for United Nations and Specialized Agencies; also p. 467 and fol- 
lowing for United Nations agreements. 
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August, 1947 

8 CANADA—IRELAND. Signed agreement at Dublin providing for air services be- 
tween the two countries. Text, with exchange of notes: Canada Treaty Series, 
1947, No. 19. 


14 InDIA—PAKISTAN. The Governor General of India issued an order providing for 
the initial distribution of rights, property and liabilities of the Central and 
Provincial Governments of India consequent on the setting up of the two Do- 
minions and the division of the Provinces. Later 10 expert committees and a 
steering committee were appointed to go into details of partition. Questions 
considered and provisions of the new agreement, agreed formula, ete.: India 
Information Services [Press Release] (Washington) No. 3603, Dec. 23, 1947. 


September, 1947 

15-December 31 TriEsTE. Report of the administration of the British-U. 8. zone of 
the Free Territory for this period was sent Feb. 18, 1948, to the President of 
the U. N. Security Council. Text: U. N. Doc. 8/679. 


29 ARMISTICE (Finnish). Canada and Russia signed protocol at Ottawa supple- 
mentary to the Moscow Protocol of Oct. 8, 1944. The Supplementary protocol 
concerned alteration of the period of payment of installments due Canada. 
Text: Canada Treaty Series, 1947, No. 24. 


October, 1947 

16 CoLOMBIA—GREAT BRITAIN. Signed air services agreement at Bogot4. Text, 
with annex, schedules and exchange of notes: Colombia No. 1 (1947), Cmd. 
7272. 


30/January 1, 1948 CuBsA—UNITED States. Signed at Geneva on Oct. 30 an exclusive 
agreement on tariffs and trade. D. S. B., Jan. 4, 1948, p. 28. Text: p. 29. 
President Truman proclaimed the agreement Jan. 1, as effective immediately. 
D. S. B., Jan. 11, 1948, p. 60. 


November, 1947 

1-January 16, 1948 Trieste. On Nov. 1 and 6 Yugoslavia sent protests to Great 
Britain and United States on violations of terms of Italian peace treaty. 
Texts: U. N. Docs. 8/598 and 8/600. The British reply of Jan. 15 denied 
accusations in both Yugoslav notes and accused Yugoslavia of violating the 
Hague convention as well as the Italian treaty terms. Text: U. N. Doc. 8/652. 
U. S. notes of the 15th and 16th to Yugoslavia denied Yugoslav accusations and 
its right to interfere in the administration of the British-U. 8. zone. Texts: 
U. N. Doc. 8/656. 


GREAT BRITAIN—POLAND. British Embassy in Warsaw announced signature of 
an agreement with regard to the principles of compensation to British claimants 
whose interest has been affected by the Polish nationalization law of Jan. 3, 
1946. London Times, Nov. 3, 1947, p. 3. One provision calls for establishment 
of mixed commissions to examine each individual British claim. N. Y. T., 
Nov. 13, 1947, p. 15; London Times, Nov. 14, 1947, p. 3. 


WINANT, JOHN G. Former U. 8S. Ambassador to Great Britain, Director of the 
I. L. O. and U. 8. member of the Economie and Social Council, died at Con- 
cord, N. H. N.Y. T., Nov. 4, 1947, pp. 1, 17; London Times, Nov. 5, 1947, 


p. 4. 


Gotp. United States, Great Britain, France and Austria signed protocol in 
London, providing for Austrian participation in the distribution of monetary 
gold, looted by Germany. Text: D. 8. B., Nov. 16, 1947, p. 959. 
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5-25 Inan—SovieT RussiA. In reply to Iran’s note of Nov. 5 a Russian note, delivered 


the 20th, warned that Iran’s cancellation of their oil agreement constituted 
a hostile act and that the Iranian Government must bear the consequences. 
Excerpts: N. Y. T., Nov. 22, 1947, p. 1; London Times, Nov. 22, 1947, p. 4. 
The Premier rejected the Russian accusation Nov. 24. Text of statement: 
N. Y. T., Nov. 25, 1947, p. 12; London Times, Nov. 26, 1947, p. 3. Iran’s note 
of Nov. 25 rejected Soviet assertion of a policy hostile to the U. S. S. R. 
C. I. E. D., Nov. 24/Dee. 7, 1947, p. 703. 


9-10 Siam. In a bloodless coup the Government of Premier Nawasuwat was over- 


thrown by forces under Pibul Songgram, dictator from 1938-1944. N. Y. T., 
Nov. 10, 1947, pp. 1, 13. A new constitution was promulgated the 10th, and 
Liang Aphaiwongse was appointed Premier. Members of Cabinet: N. Y. T., 
Noy. 11, 1947, p. 3. An Advisory Council was set up to replace the Regency 
Council. London Times, Nov. 11, 1947, p. 3. 


BELGIUM—NEW ZEALAND. Announced decision to establish diplomatic relations. 
N.Y. T., Nov. 11, 1947, p. 10; London Times, Nov. 11, 1947, p. 3. 


Cuina—UNITED States. Signed in Nanking an agreement providing that the 
$20,000,000 received from the sale of American surplus property be used to 
train students in educational institutions of both countries. Text: D. S. B., 
Nov. 23, 1947, pp. 1006-1008. 


FraNcE—UNITED States. By proclamation President Truman granted an ex- 
tension of time to and including June 30, 1948, for renewal of registration of 
trade-marks of French nationals in the United States, with respect to registra- 
tions expiring between Sept. 3, 1939 and July 5, 1947. D. S. B., Nov. 23, 1947, 
p. 993. 


NETHERLANDS—UNITED States. President Truman’s proclamation granted an 
extension to and including June 30, 1948 for renewal of registration of trade- 
marks by Dutch nationals in the United States, with respect to registrations 
expiring between Sept. 3, 1939 and July 5, 1947. D. S. B., Nov. 23, 1947, 
p. 993. 

Property. Law No. 59, issued by the Military Government for Germany, U. S. 


Area of Control, regarding restitution of identifiable property, became effective. 
Text of Law: This JouRNAL, Vol. 42 (1948), Supplement, pp. 11-45. 


10-15 Customs Union. Delegates from 14 countries and observers from 8 others held 


at Brussels a conference known as a study group for a European customs union. 
Dr. D. P. Spierenburgh of the Netherlands was elected chairman. List of coun- 
tries: N. Y. T., Nov. 11, 1947, p. 17; London Times, Nov. 11, 1947, p. 3. 
Drafted at end of its first session a statement of the group’s accomplishments. 
N. Y. T., Nov. 15, 1947, p. 8. Bank for International Settlements will act as 
agent in keeping records and in informing the participating countries of ania: 
bilities for increased trade. N. Y. T., Nov. 23, 1947, p. 35. 


11/January 12, 1948 Irauian CoLonres. Announcement was made at Rome of an 
Italian note to the 4-power commission [of investigation decided upon Oct. 20 
by Deputies of the Foreign Ministers] asking for a trusteeship for Eritrea. 
London Times, Nov. 12, 1947, p. 3. Italian memorandum to the Council of 
Foreign Ministers was delivered Jan. 12 to coincide with the arrival of the 
4-power investigating commission. It requested Italian mandate for Somali- 
land. A similar request will be made for Libya. N.Y. T., Jan. 13, 1948, p. 6. 


10 
10 
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12 France—Potanp. Signed agreement under which French owners of nationalized 
property in Poland would receive $57,000,000 in compensation, about 1% the esti- 
mated value of French investments. N. Y. T., Nov. 13, 1947, p. 15. 


14 BEeLgiuM—GREAT BriTaIn. Signed monetary agreement in London. Text: 
G. B. T. 8. No. 83 (1947), Cmd. 7264. 


14/15 Canapa—UnitTep States. Exchanged aides-memoire regarding temporary modi- 
fications of their 1938 Trade Agreement. Texts: D. 8S. B. Nov. 30, 1947, pp. 
1054-1055. 


15/22 MixoLasozyK, STANISLAW. Following his escape from Poland the Parliament 
proclaimed him ‘‘ guilty of treason against the Polish State and nation,’’ de- 
prived him of his Parliamentary seat and asked the Government to take away 
his Polish citizenship. N.Y. T., Nov. 16, 1947, p. 30; London Times, Nov. 17, 
1947, p. 3. The Polish Council of Ministers announced withdrawal of citizen- 
ship. N.Y. T., Nov. 23, 1947, p. 49. 


Inp1a. Constituent Assembly met for the first time as the legislature of the 
Dominion of India. N. Y. T., Nov. 18, 1947, p. 12; London Times, Nov. 18, 
1947, p. 4. 


Inp1a—IRAN. Announced that diplomatic relations would be reéstablished after 
a lapse of several centuries. India Information Services [Press Release] 
(Washington), No. 3563. 


MARSHALL, GEORGE C. In address at Chicago Secretary Marshall accused Russia 
of deliberately blocking European recovery and stated the United States would 
not ‘‘stand by and watch the disintegration of the international community to 
which we belong.’’ N.Y. T., Nov. 19, 1947, p.1. Text: p. 8; D. 8. B., Nov. 
30, 1947, pp. 1024-1028; Dept. of State European Series No. 31. 


18/28 PAYMENTS AGREEMENT. Representatives of France, Italy, Belgium, Netherlands 
and Luxembourg signed agreement at Paris on the 18th. N. Y. T., Nov. 20, 
1947, p. 20. Announcement was made at Basel Nov. 28 that Great Britain, 
Sweden, Denmark and Norway had provisionally joined the agreement. 
N. Y. T., Nov. 29, 1947, p. 3. 


19 Mexico—UNITED States. Announcement was made of Mexico’s payment of its 
6th annual installment under the Claims Convention of Nov. 19,1941. D.S. B., 
Nov. 30, 1947, p. 1058. 


19 RuwR CoAL PropuctTion. U. S. and British Military Governments turned over 
to German agencies the responsibility for the coal production. London Times, 
Nov. 20, 1947, p. 4. 


19-December 4 AusTRIAN OccuPATION. New currency law, approved Nov. 19 by the 
Austrian Parliament, subject to confirmation by the Allied Council, cancelled 
more than 11 billion schillings of frozen deposits in banks and institutions. 
N. Y. T., Nov. 20, 1947, p. 22. Russia agreed Dec. 2 and the Council approved 
the law on Dec. 4. London Times, Dec. 4, 1947, p. 3 and Dec. 5, 1947, p. 3; 
N. Y. T., Dee. 5, 1947, p. 6. 


Gotp. Gold, belonging to Belgium and Luxembourg, sent to the Bank of France 
for safekeeping before the German invasion and seized by the Nazis, was con- 
signed from Frankfurt to Paris for preliminary distribution. London Times, 
Nov. 21, 1947, p. 3. 


REPARATIONS (Rumanian). Moscow Foreign Office announced that Russia had 
waived its right to collect additional reparations in case Rumania should fall 
behind in its payments. N. Y. T., Nov. 22, 1947, p. 6. 


| 
| 
20 


452 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


25 GREAT BRITAIN—SWEDEN. Signed at London a monetary agreement which will 
come into force May 1, 1948. N.Y. T., Nov. 26, 1947, pp. 6, 35. 


25—-December 15 CouNciL oF ForEIGN MINISTERS. Fifth session was held in London. 
N. Y. T., Nov. 26, 1947, p- 1. Provisional U. 8S. delegation: D. 8S. B., Nov. 
23, 1947, pp. 987-988. Delegates: London Times, Nov. 26, 1947, p. 4. Russia 
rejected Nov. 27 U. S. plan to study German frontiers. WN. Y. T., Nov. 28, 
1947, p. 1. Text of Soviet plan for Germany: N. Y. T., Nov. 29, 1947, p. 5. 
Text of Secretary Marshall’s statement of Dec. 4 on the Austrian peace treaty: 
N.Y. T., Dec. 5, 1947, p. 7. Texts of various statements by Secretary Marshall 
on Dec. 4-5: D. 8S. B., Dec. 14, 1947, pp. 1183-1185, 1193. Soviet pro- 
posals of Dec. 6 and 8 on Germany. Text of Secretary Marshall’s state- 
ment of Dec. 10 regarding the question of reparations from current pro- 
duction: D. S. B., Dec. 21, 1947, p. 1205. Session ended Dec. 15 with no 
agreement on a peace settlement for Germany and Austria, and with no date 
set for any future conference. London Times, Dec. 16, 1947, p. 4; N. Y. T,, 
Dec. 16, 1947, p. 1. Text of Secretary Marshall’s statement at final meeting: 
p. 3; World Report, Dec. 23, 1947, pp. 34-35; D. S. B., Dec. 28, 1947, p. 1247. 
Text of radio report by Secretary Marshall on Dec. 19: N. Y. T., Dec. 20, 1947, 
p. 4; D. S. B., Dec. 28, 1947, pp. 1244-1247. Text of Mr. Bevin’s statement 
on the breakdown of the conference: London Times, Dec. 17, 1947, p. 3. Sum- 
mary and extracts: C. I. HE. D., Dec. 8/21, 1947, pp. 732-733. Text. of Mr. 
Molotov’s statement: London Times, Jan. 1, 1948, p. 4. Summary: C. J. E. D., 
Dee. 22, 1947/Jan. 9, 1948, pp. 28-30. 


26 GERMAN OccuUPATION. The Governments of Belgium, the Netherlands and Luxem- 
bourg (Benelux), presented a joint note to the Council of Foreign Ministers 
and also to the Governments of the Big Four outlining their views on Allied 
policy toward Germany. Summary: London Times, Nov. 27, 1947, p. 3. 


27-December 22 France—Soviet Russia. France asked Russia to recall repatriation 
mission from France. N. Y. T., Dec. 11, 1947, p. 15. Russian note, delivered 
Dec. 9, breaking off trade and repatriation negotiations, claimed France was 
unilaterally annulling their repatriation agreement of June 29, 1945. Text: 
N. Y. T., Dee. 10, 1947, p. 12. France rejected the note on Dec. 10. N. Y.T,, 
Dee. 11, 1947, pp. 1, 15. French notes of the 11th and 12th reiterated French 
stand. N. Y. T., Dec. 12, 1947, pp. 1, 5; Dec. 13, p. 4. Soviet note of the 
22d protested French refusal to allow a party of Armenians to return to the 
U.S.S.R. C. 1. E. D., Dec. 22, 1947/Jan. 9, 1948, p. 28. Text of statement by 
the head of French repatriation mission in the U. 8. 8. R.: USSR Information 
Bulletin, Dec. 24, 1947, pp. 15, 21. 


27/January 9,1948 Buiegaria—Yvueosiavia. Signed a treaty of friendship, collabora- 
tion and mutual aid at Varna, Bulgaria. London Times, Nov. 28, 1947, p. 3; 
N.Y. T., Nov. 28, 1947, p. 2. Main provisions summarized: N. Y. T., Nov. 29, 
1947, p. 6. Yugoslav National Assembly ratified Jan. 9. N. Y. T., Jan. 10, 
1948, p. 2. 


28 ITaLy—YuGosLavia. Signed at Rome a trade agreement covering exchanges for 
more than $250,000,000. WN. Y. T., Nov. 29, 1947, p. 6. 


28/January 8, 1948 Prace Treaty (Japanese). Moscow radio announced that Russia 
had proposed a January meeting of the Foreign Ministers of China, Russia, 
Great Britain and the United States to discuss preparation of a treaty. 
N. Y. T., Nov. 28, 1947, p. 1. British Government replied Dec. 12 to Chinese 
and Russian notes relative to preparation for a conference. Summary: C. I. 
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E. D., Dee. 8/21, 1947, pp. 731-732. Soviet note to China was published Jan. 4 
in Moscow and stated that the first work on the treaty should be done by the 
four Powers in whose name the terms of capitulation were signed. Sum- 
mary and comment: London Times, Jan. 5, 1948, p. 3. Chinese note had pro- 
posed that all members of the Far Eastern Commission should take part in the 
peace conference but that the Commission’s present voting rules should apply. 
C. I. HE. D., Dee. 22, 1947/Jan. 9, 1948, p. 30. 


December, 1947 

4/5 GREAT BrITAIN—UNITED States. By exchange of notes the two countries agreed 
to a resumption of withdrawals by Great Britain against the line of credit 
established by the Anglo-American financial agreement. Texts: D. S. B., Dec. 
21, 1947, pp. 1222-1223. 


4/9 Buta@ariaA. New constitution was adopted. N. Y. T., Dec. 5, 1947, p. 10. Came 
into force on the 9th. C. I. E. D., Dec. 8/21, 1947, p. 722. 


ArMS TRAFFIC. United States ordered discontinuance of licensing of all ship- 
ments of arms to specified countries in the Middle East. D. 8. B., Dec. 14, 
1947, p. 1197. 


FINLAND—UNITED STaTEs. Presidential Proclamation 2759 extended the time 
until June 30, 1948, for renewing trade-mark registrations with respect to Fin- 
land. D. 8S. B., Dee. 21, 1947, p. 1224. Text: 12 Federal Register 8223. 


5/January 5, 1948 GERMAN PROPERTY. United States, Canada and the Netherlands 
signed at Brussels an agreement on conflicting claims to German enemy assets. 
Yugoslavia, while participating in the negotiations, refused to sign because of 
disagreement with the definition of Nazi assets. The agreement is open for 
signature to members of the Inter-Allied Reparation Agency, as well as South 
American and neutral countries. N. Y. T., Dec. 6, 1947, p. 4; D. S. B., Dee. 
14, 1947, pp. 1192-1193. Text of agreement and annex: D. S. B., Jan. 4, 1948, 
pp. 6-13. Belgium signed the agreement Jan. 5. D. 8S. B., Jan. 18, 1948, p. 93. 


BuTLER, NICHOLAS Murray. Died at the age of 85 years. N. Y. T., Dee. 7, 
1947, p. 1; London Times, Dec. 8, 1947, p. 4. 


8/January 9, 1948 HunGary—Yueostavia. Signed at Budapest a treaty of friend- 
ship, codperation and mutual aid. London Times, Dec. 9, 1947, p. 4; N. Y. T., 
Dec. 9, 1947, p. 12. The treaty was ratified Jan. 9 by the Yugoslav National 
Assembly. N.Y. T., Jan. 10, 1948, p. 2. 


8-17 AraB LEaGuE. Met at Cairo to take steps for combating the U. N. decision to 
partition Palestine. N. Y. T., Dec. 9, 1947, pp. 1, 14; London Times, Dee. 9, 
1947, p. 4. The conference ended with issuance of a formal statement. Ex- 
tracts: London Times, Dec. 18, 1947, p. 4; N. Y. T., Dec. 18, 1947, p. 4. 


REPARATIONS (German). Announcement was made that Russia had agreed to 
ship goods and raw materials in payment for reparations received from the 
western zones of Germany, and that Soviet representatives had assured the 
Inter-Allied Reparation Agency in Brussels and chiefs of Allied Military Gov- 
ernments in Berlin that 5,000,000 reichsmarks worth of goods would be shipped 
by February as a first installment. N. Y. T., Dee. 10, 1947, p. 19. 


BurmMa—Unitep States. Ambassador of Burma presented his credentials. 
D. 8. B., Dee. 21, 1947, p. 1227. 


CzECHOSLOVAKIA—SovieT Russia. Signed 5-year trade agreement in Moscow. 
C. I. E. D., Dee. 8/21, 1947, p. 749. 
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10 GREAT BRITAIN—YUGOSLAVIA. Yugoslav note informed Great Britain that their 
agreement on the repatriation of displaced persons was a ‘‘failure.’’ N. Y. T., 
Dec. 16, 1947, p. 16. 


10-23 PanamMaA—UNITED States. Signed Dec. 10 an agreement granting to the United 
States continued use of a large air base, and 13 other defense sites. D. 8S. B,, 
Dec. 21, 1947, p. 1219; N. Y. T., Dee. 11, 1947, p. 28. Text: Dept. of State 
Press Notice No. 967, Dec. 12, 1947. On Dec. 22 the National Assembly of 
Panama refused to ratify the agreement. N.Y. T., Dec. 23, 1947, p.1; D. 8. B., 
Jan. 4, 1948, p. 31. The United States announced decision the 23d to abandon 
immediately all air bases in Panama outside the Canal Zone. N. Y. T., Dec. 24, 


1947, p. 1. 


11/12 Gotp Sussipies. The International Monetary Fund and the U. 8S. Secretary of 
the Treasury issued statements on gold subsidies policy. Texts: D. S. B., Dec. 
28, 1947, pp. 1268-1269. 


12—January 21, 1948 InpIA—PAKISTAN. Details of the financial agreements between 
them were revealed in a statement to the Indian Legislative Assembly by the 
Deputy Prime Minister. Summary: N. Y. T., Dec. 13, 1947, p. 8; London 
Times, Dec. 13, 1947, p. 3; India Information Services [Press Release] (Wash- 
ington) No. 3601. Pakistan demanded from the Reserve Bank of India the 
transfer of Rs. 55 crores of the cash balances, claiming the Bank held balances 
in trust for both governments. London Times, Jan. 8, 1948, p. 3. Indian dele- 
gate, in letter of Jan. 21 to the President of the Security Council, announced 
that his Government had decided to share the cash balances with Pakistan. 
Text of letter: U. N. Doc. 8/657. 


HuNGARY—NETHERLANDS. Signed trade agreement at Budapest. N. Y. T., Dec. 
14, 1947, p. 33. 


Srates. President Truman issued statement expressing continu- 
ing U. 8. interest in preserving a free and independent Italy. Text: D. S. B, 
Dee. 21, 1947, p. 1221. 


BULGARIAN OCCUPATION. Russian troops completed the evacuation of Bulgaria. 
N. Y. T., Dee. 15, 1947, p. 1, and Dec. 18, p. 11. 


ITALIAN OccuPATION. The last U. 8. occupation troops sailed for home. D. S. B., 
Dec. 28, 1947, p. 1269. 


Sovier Russia. Announced plan to devaluate the ruble, beginning Dec. 16. 
N. Y. T., Dee. 15, 1947, p. 1. Text of decree: p. 6; World Report (Washing: 
ton) Dec. 23, 1947, pp. 37-39; USSR Information Bulletin (Washington) Dee. 
24, 1947, pp. 4-5. 


BrigA—TENDA. Under the law published this day, former Italian citizens of the 
area, annexed to France under the Italian peace treaty, will be considered as 
French. Those wishing to remain Italian must make a formal declaration and 
must leave within a year. N.Y. T., Dec. 16, 1947, p. 10. 


ALBANIA—BUuLG@ARIA. Signed at Plovdiv, Bulgaria, pact of friendship and mutual 
assistance and a protocol concerning economic agreements. London Times, Dee. 


17, 1947, p. 4. 
Gotp. United States, Great Britain, France and Italy signed a protocol in Lon- 


don, permitting Italy to share in the gold looted by Germany during the war. 
N.Y. T., Dec. 17, 1947, p. 13. D. S. B., Dec. 28, 1947, p. 1269. 
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HUNGARIAN OccuPATION. Announcement was made that the United States had 
notified Hungary of its withdrawal of all U. S. military forces and of its return 
of 658,000 florins and all Hungarian Government goods. Great Britain sent 
similar note. N.Y. T., Dec. 17, 1947, p. 4. 


IrauiaN Navy. Announcement was made that Great Britain, France, United 
States and Russia had agreed to allow Italy to salvage for scrap 31 submarines 
due to be scuttled under terms of the Italian peace treaty. N. Y. T., Dee. 17, 
1947, p. 12. 


France—ITaty. Signed agreement in Paris by which Italy agreed to pay to 
France an indemnity of 15 million lire in return for French renunciation of the 
liquidation of Italian property and wealth in French territory. N.Y. T., Dee. 
18, 1947, p. 12. 


GERMAN OccUPATION. United States and Great Britain signed agreement at 
Washington, amending certain terms of the bizonal fusion agreement, signed 
at New York on Dec. 2, 1946. N.Y. T., Dec. 18, 1947, p. 1; London Times, 
Dec. 18, 1947, p. 4. Text of British Foreign Office statement: p. 4. Text of 
agreement: D. 8. B., Dec. 28, 1947, pp. 1263-1267; United States No. 1 (1947), 
Cmd. 7287. General summary: D. S. B., Dec. 28, 1947, pp. 1262-1263. Text 
of French protest on plan: N. Y. T., Jan. 29, 1948, p. 14. 


18 SoutH AFrricA—UNITED States. Signed an extradition treaty in Washington. 
London Times, Dec. 22, 1947, p. 3; D. S. B., Dec. 28, 1947, p. 1270. 


18/January 21,1948 IraLy—UNITEpD STATES. Exchanged notes at Washington whereby 
Italy donates the free use of sites in Italy for U. 8. military cemeteries, so long 
as such sites are so used. Texts: D. S. B., Feb. 22, 1948, p. 250. 


BurMA—UNITED States. Signed at Rangoon a $3,000,000, 15-yr. arrangement to 
exchange students and specialists. D. S. B., Jan. 4, 1948, p. 27. 


FINLAND—UNITED States. U. 8. note to Finland stated that the United States 
did not propose to invoke the provisions of Art. 29 of the Treaty of Peace with 
Finland, 1947, with respect to claims of Finnish ship owners for just compensa- 
tion under the provisions of Public Law No. 101, approved June 6, 1941. 
D. S. B., Jan. 11, 1948, pp. 62-63. 


GREAT BRITAIN—UNITED STaTES. Announcement was made that the United King- 
dom had requested that sect. C of schedule XIX of the General Agreement on 
trade and tariffs, signed at Geneva, Oct. 30, 1947, be suspended pending its 
renegotiation. D. S. B., Dec. 28, 1947, p. 1261. 


19/January 9, 1948 Rumania—YuveGostavia. Announced signature of a treaty of 
friendship, collaboration and mutual assistance. N.Y. T., Dec. 20, 1947, p. 2; 
C. I. EB. D., Dee. 8/21, 1947, p. 742. The treaty was ratified Jan. 9 by the 
Yugoslav National Assembly. N.Y. T., Jan. 10, 1948, p. 2. 


22 CZECHOSLOVAKIA—NETHERLANDS. Signed trade agreement. C. I. E. D., Dee. 22, 
1947/Jan. 9, 1948, p. 3. 


22 =GreatT BritaIn—Prrvu. Concluded an aviation agreement. C. I. E. D., Dee. 22, 
1947/Jan. 9, 1948, pp. 19-20. 


22/February 8, 1948 Customs Union. Representatives of France and Italy signed a 
final report, strongly recommending a customs union. N. Y. T., Dec. 23, 1947, 
p. 4; London Times, Dec. 24, 1947, p. 3. French Council of Ministers approved 
the report Feb. 8. London Times, Feb. 9, 1948, p. 4. 
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Norway—Soviet Russia. Announced an agreement providing for a mutual ex- 
change of goods in 1948. They also announced that a joint border commission 
had completed its task of delimiting their common frontier. N. Y. T., Dec. 24, 
1947, p. 5. 


DoMINICAN REPUBLIC—NIcARAGUA. Announced resumption of diplomatic rela- 
tions. N.Y. T., Dec. 25, 1947, p. 22. 


GREECE (Free). Establishment of the ‘‘First Provisional Demoeratic Govern- 
ment of Free Greece’’ was proclaimed from ‘‘somewhere in Free Greece.’’ 
London Times, Dec. 27, 1947, p. 4; N. Y. T., Dee. 25, 1947, p. 1. 


CuInA. New Constitution was proclaimed as in force this day. N. Y. T., Dec. 
26, 1947, p. 3; London Times, Dec. 29, 1947, p. 3. 


CaNADA—UNITED StaTEs. Exchanged notes Dec. 26 in Washington providing 
for the continuance of their provisional fur seal agreement [reached by exchange 
of notes, Dec. 8/19, 1942], until a permanent convention can be arranged. 
Text: D. S. B., Jan. 18, 1948, p. 94. 


EUROPEAN RELIEF. President Truman issued Executive Order 9914, providing 
for the administration of the Foreign Aid Act of 1947. Text: D. S. B, 
Jan. 4, 1948, p. 24; 12 Federal Register 8867. 


GREAT BriTtaIn—Soviet Russia. Signed major short-term trade and payments 
agreement at Moscow. WN. Y. T., Dec. 28, 1947, p. 3; London Times, Dec. 29, 
1947, p. 4. Text of joint communique: N. Y. T., Dec. 29, 1947, p. 11. Text 
of treaty: Soviet Union No. 1 (1948), Cmd. 7297. 


ARGENTINA—GREAT BriTAIN. Argentina announced that their Sept. 1946 trade 
agreement had been made ineffective by British action in announcing non- 
convertibility of sterling without consulting Argentina, which therefore claimed 
full freedom of action in regard to disposal of future exportable meat surplus. 
N. Y. T., Dee. 30, 1947, p. 6. 


30 REPARATIONS (German). Fourteenth session of Inter-Allied Reparation Agency 
Assembly closed. Summary of awards: N. Y. T., Dec. 31, 1947, p. 8. 


30/January 9, 1948 RuMANIA. King Michael abdicated Dec. 30 and the Government 
immediately proclaimed a ‘‘Peoples Republic.’’ Texts of proclamations by 
the King and Parliament: N. Y. T., Dec. 31, 1947, p. 7; London Times, Dee. 
31, 1947, p. 4. Members of the new State Council: C. I. E. D., Dec. 22, 1947/ 
Jan. 9, 1948, p. 20. On Jan. 9 the Government published a decree turning 
over most of the powers of the Rumanian throne to a ‘‘high praesidium.’’ A 
new flag and coat of arms were also proclaimed. N.Y. T., Jan. 10, 1948, p. 3. 


30-January 7, 1948 GrEEK (Free) Recognition. U. 8. Under Secretary of State 
Lovett issued statement warning that recognition of the Greek rebel government 
would have serious implications and violate the United Nations Charter. Text: 
N. Y. T., Dee. 31, 1947, p. 1; D. 8. B., Jan. 11, 1948, p. 59. British Foreign 
Office spokesman announced approval of the Secretary’s statement. N. Y. T., 
Jan. 1, 1948, p. 16. On Jan. 7 announcement was made that U. 8. diplomatic 
representatives had communicated to Bulgarian and Yugoslav Governments 4 
warning not to recognize the regime of General Markos Vafiades. N. Y. 7. 
Jan. 8, 1948, p. 16. 


31 BULGARIA—YvuGosLaviA. Agreement signed August, 1947, abolishing visas and 
police controls over border crossing, came into force. N. Y. T., Jan. 2, 1948, 
p. 4. 
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31 U.N. R. R. A. Official life of the organization came to an end. WN. Y. T., Dee. 
31, 1947, p. 10. 


January, 1948 
1 BreLGiIuM—LUXEMBOURG—NETHERLANDS. Customs union agreement came into 
force. N.Y. T., Jan. 2, 1948, p. 8. 


Great BriTaIn—ITaty. Reciprocal abolition of visas would become effective, 
according to announcement of Dec. 12. London Times, Dec. 13, 1947, p. 4. 


Iraty. The new constitution came into effect. N.Y. T., Jan. 2, 1948, p. 9. 


AUSTRIA—UNITED States. Signed agreement for interim aid to Austria. N.Y. T., 
Jan. 3, 1948, p. 1. D. 8. B., Jan. 11, 1948, p. 52. Text: Cong. Rec. (daily) 
Mar. 2, 1948, pp. 2044-2045. 


FrANCE—UNITED States. Signed agreement in Paris providing for interim aid 
to France. D. 8S. B., Jan. 11, 1948, p. 50; NW. Y. T., Jan. 3, 1948, p. 1. Text: 
p. 8; Cong. Rec. (daily) Mar. 2, 1948, pp. 2045-2046. 


IraLy—UNItTeD States. Signed at Rome an interim aid agreement. London 
Times, Jan. 5, 1948, p. 3; N. Y. T., Jan. 4, 1948, p. 7; D. S. B., Jan. 11, 1948, 
p. 51. Text: Cong. Rec. (daily) Mar. 2, 1948, pp. 2043-2044. 


2-27 CREDITS, YUGOSLAV. Yugoslav note was handed to U. S. Under Secretary of State, 
demanding release of Yugoslav funds totaling 60-70 million dollars, including 
$56,000,000 in gold. N.Y. T., Jan. 6, 1948, pp. 1, 3. U.S. note, delivered the 
14th, rejected request. Texts of both notes: D. S. B., Jan. 25, 1948, pp. 117- 
119. Yugoslav note of the 27th to the United Nations accused the United 
States of ‘‘obstructing the economic reconstruction of Yugoslavia’’ by not 
returning its gold. Text: U. N. Doc. E/624. The complaint will be considered 
by the Economic and Social Council at its next session. N. Y. T., Jan. 28, 
1948, p. 5. 


BurMA. Became an independent sovereign state. N. Y. T., Jan. 4, 1948, pp. 1, 
11. Sao Shwe Thaik was installed as first President. London Times, Jan. 5, 
1948, p. 4. 


REPARATIONS (Japanese). U.S. Department of State issued a statement affirm- 
ing that the United States had made no secret agreements or commitments to 
other nations regarding reparations from Japan. Text: D. S. B., Jan. 18, 
1948, pp. 92-93. 


5-10 PAN AMERICAN CHILD CoNnGREsS. Ninth session was held at Caracas. U. S. 
delegates: D. S. B., Jan. 11, 1948, p. 62. Short summary of the meeting: 
N. Y. T., Jan. 11, 1948, p. 13. 


7-8 GERMAN OccuPATION. British and U. 8. Military Governors, ministers president, 
representatives of the two military governments and of the Bizonal Economic 
Council met in Frankfurt to consider measures for strengthening the fusion 
of the two zones. Decisions reached: Information Bulletin, magazine of U. 8S. 
Military Government in Germany, Jan. 27, 1948, pp. 14-17; N. Y. T., Jan. 9, 
1948, pp. 1, 17. 


GERMAN OccuPATION. Secretary Marshall announced that the Department of 


State expected to take over on June 30 the civil regime in the American zone. 
N. Y. T., Jan. 9, 1948, p. 4. 


GREAT BRITAIN—PHILIPPINE REPUBLIC. Announced conclusion of an aviation 
agreement granting terminal and transit rights for commercial companies in 
each other’s territory. London Times, Jan. 8, 1948, p. 3. 
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Great BriTAIN—PorTuGAL. Exchanged notes at Lisbon abrogating their supple- 
mentary monetary agreement of Feb. 26, 1947. The principal monetary 
agreement will remain in force. N.Y. T., Jan. 13, 1948, p. 6; London Times, 
Jan. 13, 1948, p. 4. Text of notes: Cmd. 7302. 


Costa Rica—UnITep States. Signed their first consular convention at San José, 
N. Y. T., Jan. 14, 1948, p. 2; D. 8S. B., Mar. 7, 1948, p. 314. Text: Dept. of 
State Press Notice No. 33, Jan. 13, 1948. 


INDONESIA. Dutch Government installed an Interim Government, made up of 7 
representatives of Dutch-controlled areas. An 8th member will be named later. 
Members: N. Y. T., Jan. 14, 1948, p. 11. 


EUROPEAN RECOVERY PROGRAM. British Foreign Office made available the text 
of the so-called ‘‘ Protocol M,’’ embodying the Communist plans for disrupting 
operation of the Marshall Plan. Text: N. Y. T., Jan. 16, 1948, p. 2. 


15-February 4 GREAT BriTaAIN—IrAQ. Signed at Portsmouth a 20-year treaty of alli- 
ance on Jan. 15, to replace their 1930 treaty. N. Y. T., Jan. 16, 1948, p. 3; 
London Times, Jan. 16, 1948, p. 4. Summary: p. 3. Iraqi Regent announced 
the 21st that the treaty would not be ratified. N. Y. T., Jan. 22, 1948, p. 14. 
Text of statement: London Times, Jan. 22, 1948, p. 4. The Cabinet resigned 
Jan. 27. N.Y. T., Jan. 28, 1948, p. 1. On Feb. 4 the new Cabinet rejected 
the treaty. N.Y. T., Feb. 5, 1948, p. 6. 


16/26 ButgariA—RvuMAnIA. Signed Jan. 16 a treaty of friendship, collaboration and 
military alliance. London Times, Jan. 17, 1948, p. 3. Brief extracts: London 
Times, Jan. 21, 1948, p. 3. The Bulgarian Parliament ratified on the 26th. 
N. Y. T., Jan. 27, 1948, p. 2. 


GoLtp. Announcement was made that the Federal Reserve Bank of New York 
had released 58,000 oz. of Greek gold. N.Y. T., Jan. 18, 1948, p. 24. 


GERMAN OccuPATION. At a meeting of the Allied Control Council, the Russian 
member demanded dissolution of the joint Anglo-American economic adminis- 
tration of their zones, on the ground that the Potsdam agreement had been 
violated. N.Y. T., Jan. 21, 1948, pp. 1, 8. 


20-February 1 ANTARCTIC ReGions. Argentina announced a new and permanent radio 
station, with a small naval detachment on Deception Island, in the South 
Orkneys, part of the British-claimed Falkland Island Dependencies. London 
Times, Jan. 21, 1948, p. 4. British note protested this action. London Times, 
Jan. 24, 1948, p. 3. Argentina’s reply was delivered on Jan. 28. London 
Times, Jan. 30, 1948, p. 4. Announcement was made Feb. 1 that Great Britain 
had re-established bases in the Falkland Island Dependencies. London Times, 
Feb. 2, 1948, p. 3. Summary of correspondence: London Times, Feb. 9, 1948, 
p. 4. 


21 JAPANESE OccuPATION. United States notified the Far Eastern Commission of 
its intention to take steps to make Japan ‘‘self-supporting at the earliest pos- 
sible time.’’ Text of statement: N. Y. T., Jan. 22, 1948, p. 10. 


21 Mataya. Rulers of 9 Malay States signed pacts with Great Britain at Kuala 
Lumpur, creating the Federation of Malaya, leaving only the Crown Colony of 
Singapore remaining under British rule, outside the Federation. The Governor 
and Commander in Chief of the Union will issue Feb. 1st an Order in Council, 
establishing the Federation on a going basis. N. Y. T., Jan. 22, 1948, p. 16. 
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21/February 3 Soviet Russi1a—UnIrTep States. Russia protested to the United States 
and Great Britain over U. 8. proposals to reopen Mellaha airbase, outside 
Tripoli. N. Y. T., Jan. 29, 1948, p. 1. The U.S. reply, delivered Feb. 3, 
stated that the United States did not consider arrangements for use of the 
field in any way ‘‘inconsistent’’ with terms of the Italian peace treaty. Texts 
of both notes: D. S. B., Feb. 15, 1948, p. 220. Partial texts: NW. Y. T., Feb. 4, 
1948, p. 10. 


CZECHOSLOVAKIA—NEW ZEALAND. Signed agreement in London whereby Czecho- 
slovakia will be granted by New Zealand a credit of one million New Zealand 
or British pounds sterling for the immediate purchase of wool. Central Euro- 
pean Observer (London) Feb. 6, 1948, p. 26. 


GERMANY—Soviet Russia. U. 8. Department of State made public the texts 
of 260 hitherto secret documents from captured German archives, regarding 
German-Soviet relations between signature of their non-aggression pact of 
Aug. 23, 1939 and Aug. 22, 1941, when Germany attacked Russia. W. Y. T., 
Jan. 22, 1948, p. 1. Excerpts: pp. 18-20; Jan. 23, pp. 18-19. Text: Dept. of 
State Publication No. 3023. 


Customs UNION. French Government issued statement on exchanges of views 
with other countries. Text: London Times, Jan. 23, 1948, p. 3. Announce- 
ment was made the 29th that France had proposed to the Benelux group that 
a preliminary study be made of the possibility of a union between France and 
those countries. London Times, Jan. 30, 1948, p. 4. 


NicakaGua. New constitution came into force. N. Y. T., Jan. 24, 1948, p. 4. 


HuNGARY—RvuMANIA. Signed at Budapest a military and friendship treaty, pro- 
viding for joint military action against any attacking nation. N. Y. 7., Jan. 
25, 1948, p. 32. 


24/28 GERMAN PropERTY. Russian proposals for the settlement of Soviet claims on 
German assets in Austria were delivered to the international secretariat of the 
Council of Foreign Ministers in London. N. Y. T., Jan. 25, 1948, p. 26. U.S. 
Department of State announced Jan. 28 receipt of the proposals. Text of U. 8. 
statement: D. S. B., Feb. 8, 1948, p. 191. 


France. Announced multiple exchange rate for the franc and creation of a free 
market for gold and dollars. London Times, Jan. 26, 1948, p. 4; N. Y. T., 
Jan. 26, 1948, p.1. Texts of statements: p. 4. 


But@aRiA. Announcement was made of decree nationalizing industry, with the 
exception of foreign- and codperative-owned enterprises. London Times, Jan. 
26, 1948, p. 3. ' 


PoLanpD—Sovigt Russia. Concluded 5-year trade treaty at Moscow. London 
Times, Jan. 28, 1948, p. 4. Purported terms: Cong. Rec. (daily) Feb. 24, 1948, 
p. A1134. 


SWITZERLAND—UNITED States. The United States paid $1,056,052 for wartime 
internment expenses of U. 8. fliers who landed in Switzerland. N. Y. T7., Jan. 
27, 1948, p. 14. 


26-February 9. MANPOWER CONFERENCE. Countries which participated in the Paris 
Conference of the Committee on European Economie Codperation opened a con- 
ference in Rome to consider manpower problems relating to the European Re- 
covery Program. N. Y. T., Jan. 27, 1948, p. 12; London Times, Jan. 27, 1948, 
p. 4. U.S. representatives: D. S. B., Feb. 1, 1948, p. 138. Conference ended 
Feb. 9. Report on the Conference: London Times, Feb. 10, 1948, p. 4. 
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28/30 Soviet RussiA—UNITED States. Exchanged notes at Washington regarding 
visits of U. S. naval vessels to Italian ports. N. Y. T., Feb. 3, 1948, p. 1. 
Texts: D. S. B., Feb. 15, 1948, pp. 218-219. 


29 Atomic Boms. Russian member of the U. N. Atomic Energy Commission stated 
at a meeting of the working committee that existing stockpiles of bombs owned 
by the United States must be destroyed before Russia would agree to setting 
up the proposed international atomic control authority. N. Y. T., Jan. 30, 
1948, p. 12. 


29-February 1 BriatumM—LuxEMBOURG—NETHERLANDS. Ministers concerned with for- 
eign affairs, economic affairs, agriculture and re-equipment, held a conference 
at Luxembourg to develop the customs union into an economic union. London 
Times, Jan. 30, 1948, p. 4. At the close of the conference a statement was 
issued. London Times, Feb. 2, 1948, p. 3. 


GANDHI, MOHANDAS KARAMCHAND. Noted Hindu leader was assassinated in his 
79th year. N.Y. T., Jan. 31, 1948, p. 1. 


PALESTINE—UNITED States. U. 8S. Consul General in Jerusalem warned that 
U. S. citizens serving in Jewish or Arab forces would lose their passports and 
all protective rights. N.Y. T., Jan. 31, 1948, p. 1. 


PRISONERS OF War. U.S. Department of State issued statement concerning re- 
lease of German prisoners. Text: D. S. B., Feb. 15, 1948, pp. 221-222. 


TyroL. Austrian Minister of Foreign Affairs issued statement that his Govern- 
ment was satisfied that the promises of the Italian Government with respect to 
South Tyrolean optants for Austrian and Italian citizenship had been kept. 
N. Y. T., Jan. 31, 1948, p. 5. 


IrAN—SovieT Russia. Russian note to Iran was delivered, accusing the Govern- 
ment of lending itself to U. S. plans for changing Iran into a ‘‘military- 
strategic base.’’ Excerpts: London Times, Feb. 3, 1948, p. 4. Article: 
World Today (London), Mar. 1948, pp. 97-102. 


IraLy—Soviet RussiA. Following Russian protest to United States concerning 
visits of U. S. naval vessels to Italian ports, the Italian Ambassador to Moscow 
was instructed to inform the Russian Government that if any complaint were 
to be made on this subject, Italy should make it. N.Y. T., Feb. 1, 1948, p. 49. 


Soviet Russia—UNITeED States. Russian note was delivered, accusing U. S. air- 
craft of inspecting and circling Soviet merchantmen in the Yellow and Japan 
Seas. London Times, Feb. 4, 1948, p. 3. 


UNITED NATIONS AND SPECIALIZED AGENCIES 


January, 1947 
1-September 11 U. N. Atomic ENERGY CoMMISSION. Commission’s interim report 
for this period was sent Sept. 11 to the Security Council. Text: A. FE. C. (II) 
O. B., Special Supplement; U. N. Doc. AEC/26. 


1-December 31 U.N. Summary of work and achievements for the year. U. N. B., 
Jan. 1, 1948, pp. 5-14. 


July, 1947 

15-December 31 U.N. Economic CoMMISsION ror Report for this period was 
forwarded Jan. 13, 1948 to the Economic and Social Council. Text: U. N. 
Doc. E/603. 
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October, 1947 

9-January 28,1948 U.N. EconoMic CoMMISSION ror LATIN AMERICA. Ad hoc Com- 
mittee of the Economie and Social Council held first meeting Oct. 9 at Lake 
Success. The Committee concluded its work Jan. 28. N.Y. T., Jan. 29, 1948, 
p.- 19. Text of report: U. N. Doc. E/630. 


November, 1947 

1 TRUSTEESHIP. Agreement for Nauru was approved by the U. N. General As- 
sembly. U. N. W. B., Nov. 11, 1947, p. 647; N. Y. T., Nov. 2, 1947, p. 55. 
Text of agreement: U. N. Doc. T/Agreement/9. 


1-29 U. N. GENERAL ASSEMBLY. Voted Nov. 1 to urge South Africa to submit a trus- 
teeship agreement for South West Africa. London Times, Nov. 3, 1947, p. 3; 
N.Y. T., Nov. 2, 1947, pp. 1, 55. Approved Italy’s and Austria’s applications 
for membership in I. C. A. O., p. 59; ICAO Monthly Bulletin, Jan., 1948, p. 8; 
U.N. W. B., Nov. 11, 1947, p. 619. Approved trusteeship agreement for Nauru, 
p. 647. Text: U. N. Doc. T/Agreement/9. Adopted Nov. 3 resolution con- 
demning war propaganda in any form. WN. Y. T., Nov. 4, 1947, p. 1. Text: 
pp. 1, 18; U. N. W. B., Nov. 11, 1947, p. 618; U. N. Doc. A/428. Approved 
Nov. 13, by a vote of 41-6, the Arab nations abstaining, the resolution for an 
Interim Committee, or ‘‘little Assembly.’’ U.N. W. B., Nov. 25, 1947, p. 695; 
N. Y. T., Nov. 14, 1947, pp. 1, 11. Text of resolution: U. N. Doc. A/454. 
Elected the Ukraine to the vacancy in the Security Council, and the Philippine 
Republic and Costa Rica to the Trusteeship Council. N. Y. T., Nov. 14, 1947, 
p. 11; U. N. W. B., Nov. 25, 1947, p. 681. Voted Nov. 14 to establish a com- 
mission to supervise elections and to help establish a provisional government 
in Korea. Members of the Commission are Ukraine, Australia, Canada, China, 
El Salvador, France, India, Philippine Republic and Syria. N. Y. T., Nov. 15, 
1947, p. 1. Text of resolution: U. N. Doc. A/447; D. S. B., Nov. 30, 1947, 
pp. 1031-1032. Adopted also 3 resolutions concerning the jurisdiction of the 
International Court of Justice. N.Y. T., Nov. 15, 1947, p. 1. Texts: U. N. 
Doc. A/459. Voted Nov. 15 that the 1948 Assembly be held in Europe. 
N.Y. T., Nov. 16, 1947, p. 1. Approved agreements with I. B. R. D., I. M. F., 
W. H. O., U. P. U. and I. T. U. In the case of the first two organizations the 
U. N. waived any right to make recommendations on loans, p. 12; U. N. W. B., 
Nov. 25, 1947, p. 716. Adopted resolution asking member governments to 
combat spread of false information or distorted news which would be likely to 
disturb friendly relations. N. Y. T., Nov. 16, 1947, p. 13. Text: U. N. Doc. 
A/445 and Corr. 1. Declined Nov. 17 to reaffirm its 1946 resolution condemning 
the Franco regime in Spain, and expressed confidence in the Security Council’s 
ability to deal with the situation. U.N. W. B., Nov. 25, 1947, p. 690; N. Y. T., 
Nov. 18, 1947, p. 16. Text of resolution: U. N. Doc. A/479. Adopted resolu- 
tion on refugees. Text: U. N. Doc. A/467. Resolved to transfer to W. H. O. 
certain League of Nations assets. U. N. W. B., Nov. 25, 1947, p. 716. Text: 
U. N. Doc. A/455. Adopted resolution endorsing trade union rights laid down 
by the I. L. O. Adopted resolution favoring admission of Ireland, Portugal, 
Trans-Jordan, Italy, Finland and Austria, and calling on the Security Council 
to restudy their applications. N. Y. T., Nov. 18, 1947, p. 26; U. N. W. B., 
Noy. 25, 1947, p. 685. By a vote of 31-19, with 6 abstentions, the As- 
sembly failed to re-affirm its 1946 resolution censuring South Africa for its 
alleged treatment of Indians, thus dropping the question entirely. N. Y. T., 
Nov. 21, 1947, p. 13. Voted Nov. 21 to have a full study made of limitation of 
the Big Five veto power by the Interim Committee. N.Y. T7., Nov. 22, 1947, pp. 
1,6. Text of resolution: U. N. Doc. A/501. Adopted resolution regarding the 
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development, codification and teaching of international law. Text: U. N. Doce. 
A/509. Noted that a proposal to revise the Italian peace treaty had been 
withdrawn. N. Y. T., Nov. 22, 1947, p. 3. Adopted new admission rules. 
Text: U. N. Doc. A/502. Short summary: N. Y. T., Nov. 22, 1947, p. 6. 
Adopted 3 resolutions concerning the establishment of an International Law 
Commission, elections for which will not occur for one year. Its task would 
be to prepare a declaration on the rights and duties of states and to prepare a 
‘*eode of crimes against the peace and security of mankind, embracing the 
principles set forth in the Charter and judgment of the Nuremberg tribunal.’’ 
N.Y. T., Nov. 22, 1947, p. 6. Texts of resolutions: U. N. Docs. A/504, A/505, 
A/508. Session adjourned the 29th, after approving 33-13, with 10 abstentions, 
the proposal to partition Palestine into two states. London Times, Dec. 1, 1947, 
p. 4; N. Y. T., Nov. 30, 1947, p. 1. Text of resolution on partition: U. N. 
Doc. A/516. Summary of major decisions: N. Y. T., Nov. 30, 1947, p. 62. 
Report on the session: U. N. W. B., Dec. 9, 1947, pp. 759-767, 782-789. Pre- 
liminary survey of Assembly’s action: D. S. B., Dec. 7, 1947, pp. 1153-1160. 
Bodies established during the session: p. 1161. Summary of resolutions 
adopted: pp. 1161-1171. Round-up of the session, including texts of resolu- 
tions: U. N. Press Release GA/237. Check list of reports to the session: U. N. 
Doc. A/INF/14. Disposition of agenda items: U. N. Doc. A/INF/15 and 
Corr. 1. 


1/December 30 U.N. Securiry Councit (Indonesian Question). Council adopted a 
resolution urging cessation of hostilities and negotiations for peace. London 
Times, Nov. 3, 1947, p. 3; U. N. W. B., Nov. 11, 1947, p. 615. Text of resolu- 
tion: N. Y. T., Nov. 2, 1947, p. 59; U. N. Doc. 8/597. On Dec. 30 the Council 
deferred discussion of the question until the full report of the Good Offices 
Committee should be received. N.Y. T., Dec. 31, 1947, p. 9. 


. R. O. Preparatory Commission announced the first payment of the equivalent 
of $367,000 to voluntary relief organizations under terms of Allied reparations 
agreements. These funds are part of an allotment from the Swedish Govern- 
ment for the resettlement of victims of Nazi persecution. N. Y. T., Nov. 4, 
1947, p. 3. 


4-14 F.A.O. Council of F. A. O. held session in Washington. U.N. W. B., Nov. 18, 
1947, p. 666. Voted Nov. 7 to take over the allocation machinery of the Inter- 
national Emergency Food Council. N. Y. T., Nov. 8, 1947, p. 4. Summary 
of the session: D. S. B., Dec. 14, 1947, pp. 1181-1182; FAO Information Service 
Bulletin, Dec. 29, 1947, pp. 1-7. 


6-December 3 U. N. E. 8. C. O. Second session of the general conference opened 
Nov. 6 at Mexico City. N.Y. T., Nov. 7, 1947, p.9. U.S. delegates: D. S. B., 
Nov. 9, 1947, pp. 900-901. Elected Manuel Gual Vidal of Mexico as president 
of the conference. U.N. W. B., Nov. 18, 1947, pp. 657-658. On Nov. 7 elected 
Italy, Switzerland, Austria and Hungary to membership, p. 658; N. Y. T. 
Nov. 8, 1947, p. 6. Adopted Nov. 29 a resolution against war mongering. 
N. Y. T., Nov. 30, 1947, p. 56. At closing session on Dec. 3 adopted a budget 
of $8,000,000 for 1948. N.Y. T., Dec. 4, 1947, p. 10; U. N. W. B., Dec. 9, 1947, 
p. 790. Outline of allocation of budget items: N. Y. T., Dec. 2, 1947, p. 10. 
The 1948 meeting will be held in Nov. 1948 at Beirut, Lebanon. WN. Y. 7. 
Nov. 28, 1947, p. 12; U. N. W. B., Dec. 9, 1947, p. 758. 

15 UN —I. B.R. D. U.N. General Assembly approved agreement bringing the 
Bank into relationship. U. N. W. B., Nov. 25, 1947, p. 716. Text of agree- 
ment: U. N. Doc. A/349. 
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U. N.—I. M. F. U. N. General Assembly approved agreement bringing the 
Fund into relationship. U. N. W. B., Nov. 25, 1947, p. 716. Text of agree- 
ment: U. N. Doc. A/349. 


U. N.—I. T. U. U.N. General Assembly approved agreement bringing the Union 
into relationship. U. N. W. B., Nov. 25, 1947, p. 716. Text of agreement: 
U. N. Doo. A/370 and Add. 1. 


U. N.—U. P. U. U.N. General Assembly approved the agreement bringing the 
Union into relationship. U. N. W. B., Nov. 25, 1947, p. 716. Text of agree- 
ment: U. N. Doc. A/347. 


U. N.—W. H. O. U. N. General Assembly approved agreement bringing the 
W. H. O. into relationship. U.N. W. B., Nov. 25, 1947, p. 716. Text of agree- 
ment: U. N. Doc. A/348. 


15-December 12 U.N. Security Councin. Referred on Nov. 15 to its Committee of 
Experts the formulation of procedure for codperation with the Trusteeship 
Council concerning the agreement for former Japanese-mandated Pacific islands. 
U.N. W. B., Nov. 25, 1947, p. 682. In compliance with the General Assembly ’s 
request of Nov. 17 the Council reconsidered on Nov. 22 the membership appli- 
cations of Italy and Trans-Jordan and again rejected them. U.N. W. B., Dee. 
2, 1947, p. 724. On Dec. 12 the Committee of Experts informed the Council it 
had been unable to complete its work in the specified time. Text: U. N. Doce. 
8/621. 


20-December 16 U.N. TRUSTEESHIP CoUNCIL. Second session opened Nov. 20 at Lake 
Success under the chairmanship of Francis B. Sayre. N. Y. T., Nov. 21, 1947, 
p. 13; U. N. W. B., Dec. 2, 1947, p. 728. Agenda: U. N. W. B., Nov. 25, 1947, 
pp. 687-689. Costa Rica and the Philippine Republic were elected to member- 
ship Nov. 13 by the General Assembly, p. 688; N. Y. T., Nov. 14, 1947, p. 11. 
Decided Dec. 1 to examine a report by the Union of South Africa on its mandate 
of South West Africa as if the Council were the Mandates Commission of the 
League of Nations. Other decisions: N. Y. T., Dec. 2, 1947, p. 9. Named on 
Dec. 2 a 6-nation working committee to make plans for the government of Jeru- 
salem as an international city. U. N. W. B., Dec. 16, 1947, pp. 798-799; 
N. Y. T., Dec. 3, 1947, p. 7. Approved on the 5th a resolution calling for 
greater self-government for Western Samoa. N. Y. T., Dec. 6, 1947, p. 3; 
U. N. W. B., Dec. 16, 1947, pp. 795-797. Turned down on Dec. 11 three 
petitions from the Women’s International League for Peace and Freedom that 
the United Nations take over control of the Arctic and Antarctic regions. 
N. Y. T., Dee. 12, 1947, p. 14. Adopted Dec. 12 a resolution concerning the 
report on South West Africa for 1946. Text: U. N. Doc. T/112. Recessed 
Dec. 16 until Feb. 1948. U. N. B., Jan. 1, 1948, p. 2. Summary of action: 
U. N. Press Release TR/130. 


21 U.N.—Unitep States. The headquarters agreement came into force by a formal 
exchange of notes. U.N. W. B., Dec. 2, 1947, p. 718. Summary of provisions: 
N. Y. T., Nov. 22, 1947, p. 6. Texts: D. 8S. B., Dec. 14, 1947, pp. 1080-1081. 


2l-January 10, 1948 U. N. BaLKAN ComMITTEE. Special Balkan Committee, estab- 
lished by resolution of Oct. 21, 1947, began work Nov. 21 at Salonika. 
D. 8. B., Jan. 4, 1948, p. 25. Members: U. N. W. B., Dec. 9, 1947, p. 781. 
Adopted resolution Nov. 27 asking the Secretary-General to seek consent of 
Albania, Bulgaria, Greece and Yugoslavia for the Committee to maintain obser- 
vation posts ‘‘near and on both sides’’ of the Greek frontier. Adopted rules 
of procedure, with decisions to be made by simple majority. N. Y. T., Nov. 
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28, 1947, p. 12; London Times, Nov. 28, 1947, p. 3. Yugoslav semi-official 
news agency announced Nov. 28 that Bulgaria and Yugoslavia had agreed to 
bar the Committee. N. Y. T., Nov. 29, 1947, p. 6. On Dee. 8 Yugoslavia noti- 
fied the United Nations of its boycott of an inquiry committee. Adopted In- 
terim Report on Dec. 31. Text: U. N. Doc. A/521 and Corr. 1. Second in- 
terim report was adopted Jan. 10. It accused Albania of supporting guerrillas 
against Greece. Text: U. N. Doc. A/522. 


L. O. Regional meeting was held at Istanbul, Turkey. Representatives of 
Turkey, Egypt, Iran, Iraq, Syria and Lebanon drew up a set of directives re- 
garding objectives in agriculture and industry. Short report on the conference: 
N. Y. T., Nov. 30, 1947, p. 57; U. N. W. B., Dec. 2, 1947, p. 718. Report on 
the meeting: D. S. B., Feb. 1, 1948, pp. 139-143. 


24-December 6 U.N. EconoMic COMMISSION FOR ASIA AND THE Far East. Held 2d 
session at Baguio, Philippine Republic, with representatives present from 11 
Asiatie nations, and observers from western Powers. N. Y. T., Nov. 25, 1947, 
p. 20. Agenda: U. N. Doc. E/CN.11/34 Rev./2. Voted to recommend to the 
Economie and Social Council full membership for New Zealand. U.N. W. B., 
Dee. 2, 1947, p. 730. Pending the Council’s action it also voted that New 
Zealand be invited to send an observer to attend the current session. U. N. 
Doc. E/CN.11/46. Siamese delegates withdrew Nov. 27 while the conference 
argued recognition of the new Siamese regime. Admission of the delegates 
was voted. N.Y. T., Nov. 28, 1947, p.3. Approved Dec. 2 the resolution estab- 
lishing working relations with Allied control authorities in both Japan and 
Korea. N.Y. T., Dec. 3, 1947, p. 7. Adjourned Dec. 6 after voting to hold its 
next session in India before May 15, 1948. N.Y. T., Dec. 7, 1947, p. 42. Sum- 
mary of accomplishments: U. N. W. B., Dee. 16, 1947, p. 816. Text of report 
of the 1st and 2d sessions: U. N. Doc. E/606. 


December, 1947 
2-17 U. N. Human Ricuts Commission. Held 2d session at Geneva. Provisional 
agenda: U. N. Doc. E/CN.4/22/Rev. 2. Drafted an international declaration 
and an international covenant on human rights. Text of report of the session: 
E. 8. C. O. B., 3d yr., 6th sess., Supplement No. 1; U. N. Doc. E/600. 


3-January 17, 1948 U. N. INDONESIAN CoMMITTEE. Submitted a plan for truce to 
special committees of the Netherlands and Indonesian Republic on Dee. 3. 
Summary: U. N. B., Jan. 15, 1948, p. 57. Dutch and Indonesian representa- 
tives began direct negotiations Dec. 8 on board a U. 8. Navy transport at 
Batavia. N.Y. T., Dec. 9, 1947, p. 21; London Times, Dec. 9, 1947, p. 3. Both 
parties signed a truce Jan. 17 at Batavia, to become effective Jan. 31 midnight. 
U.N. B., Feb. 1, 1948, p. 83; N. Y. T., Jan. 18, 1948, pp. 1, 23; London Times, 
Jan. 19, 1948, p. 4. In addition to the truce twelve principles and 6 additional 
principles, in connection with political settlements were signed. U. N. B., Feb. 
1, 1948, p. 115. Text of 1st Interim Report including truce and principles: 
U. N. Doc. 8/649 and Corr. 1. Article, including text of Linggradjati agree- 
ment of Mar. 24, 1947, and truce: D. S. B., Mar. 14, 1948, pp. 323-336. 


U. N. Security Councit (Palestine Question). The Council voted to postpone 
indefinitely further discussion on the Palestine partition plan. N. Y. T., Dee. 
10, 1947, p. 21; U. N. W. B., Dec. 16, 1947, p. 793. 


10 I. C. A. O.—PakisTaNn. Pakistan will become a member having completed neces 
sary formalities. U. N. W. B., Dec. 2, 1947, p. 718. 
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18 U. N.—Unitep Srates. Signed agreement, effective immediately, granting to 
interim headquarters the same diplomatic privileges and immunities that the 
permanent site carries. N. Y. T., Dec. 19, 1947, p. 16. 


18—January 23,1948 U.N. Security Councit (Trieste). The Council asked Italy and 
Yugoslavia Dee. 18 to name a candidate for Governor of the free city, and to 
report to the Council by Jan. 5. N.Y. T., Dec. 19, 1947, p. 17. By Jan. 5 no 
agreement was reached. C. I. E. D., Dec. 22, 1947/Jan. 9, 1948, p. 15. Texts 
of letters from Italian observer to the United Nations, addressed to Secretary- 
General Lie and letter from Yugoslav observer: U. N. Docs. 8/644, 8/647, 
and 8/648. At a private meeting of the Security Council, held Jan. 23, it was 
decided to ask the five permanent members of the Council to hold further con- 
sultations on the choice of a Governor. U.N. B., Feb. 15, 1948, p. 124. 


19 U. N. E. 8. C. O.—F. A. O. Director-General of F. A. O. forwarded to Secre- 
tary-General Lie text of a draft agreement between the two organizations, 
which was approved at the 4th session of F. A. O. in Nov. 1947. Text: U. N. 
Doc. E/604. 


22-January 12, 1948 U. N.—Unirep States. Secretary-General Lie reminded the 
United States on Dec. 22 that it had violated its agreement with the U. N. by 
arresting, without consulting the Secretary General, two correspondents ac- 
credited to the U.N. N.Y. T., Dec. 23, 1947, pp. 1,10. Text of U. S. state- 
ment released the 24th: D. S. B., Jan. 4, 1948, p. 20. On Dec. 30 Stand- 
ing Committee of U. N. correspondents adopted unanimously a resolution 
condemning arrest by U. S. authorities. N. Y. T., Dec. 31, 1947, p. 7. Text 
of resolution: p. 7. United States agreed to lift its ban on the correspondents. 
N.Y. T., Jan. 1, 1948, p. 24. Text of U. S. communication released Dee. 31: 
D. S. B., Jan. 11, 1948, pp. 48-49. Reached informal agreement Jan. 12 on 
accrediting. N. Y. T., Jan. 13, 1948, p. 7. Articles: U. N. B., Jan. 15, 1948, 
p. 65; Feb. 1, 1948, pp. 103-104. 


January, 1948 

1 I.E.F.C. Transferred its functions and responsibilities to the Council of F. A. O. 
The IEFC Central Committee will become the International Emergency Food 
Committee. Member nations: U. N. B., Jan. 15, 1948, p. 46. 


U. N. Security Councit. Members for the year 1948 are as follows: United 
States, Great Britain, France, China, U. S. 8. R., Argentina, Canada, Ukraine, 
Belgium, Colombia and Syria. U.N. B., Jan. 15, 1948, p. 55. 


1-25 U. N. Securiry CounciL (India-Pakistan Question). India informed the United 
Nations Jan. 1 that troops might be sent to Pakistan unless that Dominion 
stopped aiding Moslem raiders in Kashmir. N. Y. T., Jan. 3, 1948, p.1. Text 
of letter: U. N. Doc. 8/628; India Information Services [Press Release] (Wash- 
ington) No. 3607. Summary: U. N. B., Jan. 15, 1948, pp. 50-51. The Council 
agreed the 6th to take up India’s complaint. N. Y. T., Jan. 7, 1948, p. 8; 
U.N. B., Jan. 15, 1948, p. 45. On the 16th Pakistan called on the Council to 
stop Indian ‘‘aggression’’ and to create a commission to investigate and verify 
Pakistan’s charges. N.Y. T., Jan. 17, 1948, pp. 1, 5; London Times, Jan. 17, 
1948, p.4. Summaries of Indian-Pakistani statements of Jan. 15-17: U. N. B., 
Feb. 1, 1948, pp. 88-91. On the 17th the Council called on the two countries 
to take measures to end fighting in Kashmir and to ask their peoples to respect 
the Council’s request for a truce. Text of resolution: N. Y. T., Jan. 18, 1948, 
p. 1; U. N. B., Feb. 1, 1948, p. 86; D. 8. B., Feb. 1, 1948, p. 143; U. N. Doe. 
8/651. On Jan. 19 India and Pakistan agreed to submit their quarrels to a 
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3-member mediation and investigation board of the United Nations (decision 
was reached in a closed meeting). N. Y. T., Jan. 20, 1948, p. 1. Voted Jan, 
20 (9-0) to establish a 3-nation commission and instructed it to go to Kashmir 
in an attempt to mediate. London Times, Jan. 21, 1948, p. 3. Text of resolu- 
tion: N. Y. T., Jan. 21, 1948, p. 4; U. N. B., Feb. 1, 1948, p. 87; U. N. Doe, 
$/654. Indian representative, M. C. Setalvad, presented a further statement on 
Jan, 23. N. Y. T., Jan. 24, 1948, p. 6. Summary: U. N. B., Feb. 15, 1948, 
pp. 137-138. Parkistan’s reply was presented Jan. 24. Summary: pp. 158- 
159. On Jan. 25 the Council invited the two countries to resume direct negoti- 
ations. London Times, Jan. 26, 1948, p. 3. 


5-19 U. N. Stratus or WomMEN Commission. Met at Lake Success. Elected Mme 
Lefaucheux of France as chairman. N. Y. T., Jan. 6, 1948, p. 11. Provisional 
agenda: U. N. Doc. E/CN.6/22/Rev. 1. Session ended Jan. 19 with issuance 
of recommendations for the advancement of women in all fields. N. Y. T7,, 
Jan. 20, 1948, p. 4; U. N. B., Feb. 1, 1948, p. 94. Text of report: U. N. Doc. 
E/615. 


5-28 U. N. GENERAL ASSEMBLY. INTERIM COMMITTEE. With 6 members of the Soviet 
bloc absent, the Interim Committee opened its session Jan. 5 at Lake Success. 
Elected Dr. Padilla Nervo of Mexico as chairman and M. Van Langenhove of 
Belgium as vice chairman. N. Y. T., Jan. 6, 1948, p. 1; London Times, Jan. 6, 
1948, p. 3; U. N. B., Jan. 15, 1948, p. 45. Philip C. Jessup was appointed 
Jan. 3 as deputy to Warren R. Austin. N.Y. T., Jan. 4, 1948, p. 16; D. S. B., 
Jan. 11, 1948, p. 47. List of U. N. documents referring to the Committee: 
U. N. Doc. A/AC.18/1. Adopted rules of procedure Jan. 9. Text: U. N. Doze. 
A/AC.18/8. Adopted Jan. 9 the U. 8S. resolution giving members until Mar. 15 
to present suggestions on modifications in the use of the veto. WN. Y. 7., Jan. 
10, 1948, pp. 1, 4. Text: U. N. Doc. A/AC.18/11; D. 8S. B., Jan. 18, 1948, p. 


86. Lebanon proposed Jan. 28 that a 9-man permanent committee of concili- 
ation be created to consider all disputes between governments. The committee 
would be a subsidiary of the General Assembly. WN. Y. T., Jan. 29, 1948, p. 17. 


U. N. AND SPECIALIZED AGENCIES. Members of the U. N. and the Specialized 
Agencies as of this date: U. N. B., Jan. 15, 1947, pp. 62-63. 


F. A. O. Director-General sent Supplementary Report to the U. N. Secretary- 
General. Text: U. N. Doc. E/597/Add. 1. 


I. C. E. F. Executive Board of the I. C. E. F. revised its rules of procedure. 
Text as adopted Feb. 24, 1947 and now revised: U. N. Doc. E/ICEF/8/Rev. 2. 


9-29 U. N. PALEsTINE CoMMISsION. Comprised of representatives of Czechoslovakia, 
Panama, Bolivia, Denmark and Philippine Republic. N. Y. T., Dec. 2, 1947, 
p. 15. Members: N. Y. T., Dec. 25, 1947, p. 5. Held opening meeting Jan. 
9 at Lake Success. U. N. B., Jan. 15, 1948, p. 45; N. Y. T., Jan. 10, 1948, 
p. 4. Elected Karel Lisicky (Czechoslovakia) as chairman. U. N. Press 
Release PAL/101. Began Jan. 10 a preliminary survey of the work in 
volved in the recommened partition. Most of the meetings will be held in 
executive session. N. Y. 7., Jan. 11, 1948, p. 5. At a closed meeting on Jan. 
14 Great Britain’s withdrawal plans were presented by Sir Alexander Cadogan. 
N. Y. T., Jan. 15, 1948, p. 6. Took up the study of armed militia the 16th. 
N. Y. 7., Jan. 17, 1948, p. 4. Arab Higher Committee sent note Jan. 19 to 
the Secretary General declining the Commission’s invitations to appoint repre- 
sentatives to assist the Commission. London Times, Jan. 20, 1948, p. 3. De- 
cided Jan. 29 to accept offer of the Jewish Agency to codperate in the estab- 
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lishment of a Jewish militia in Palestine. N.Y. T., Jan. 30, 1948, p. 1. Text 
of first monthly report to the Security Council: U. N. Docs. 8/663 and 
A/AC.21/7. 


12-February 7 U. N. KorEAN CoMMISSION. Began operations at Seoul by electing 
K. P. 8. Menon of India as chairman. N. Y. T., Jan. 13, 1948, p. 2; U. N. B., 
Feb. 1, 1948, p. 81. Members: U. N. Press Release KOR/11. On Jan. 17 the 
Commission set up 2 subcommittees to ‘‘consider ways and means to insure a 
free atmosphere for the elections,’’ to examine any documents already received 
or which may be received from Korean sources, and to secure statements from 
Korean personalities whose views may be helpful to the Commission. N. Y. T., 
Jan. 18, 1948, p. 24. Chairman stated Jan. 21 in a radio address that in the 
eyes of the Commission Korea is one and indivisible. N. Y. T., Jan. 22, 1948, 
p. 12. On the 23d Mr. Gromyko notified the United Nations that Russia main- 
tained its ‘‘negative attitude’’ toward the Commission—which was interpreted 
as a refusal to allow the Commission to enter the Soviet zone in northern Korea. 
N.Y. T., Jan. 24, 1948, p. 7; C. I. E. D., Jan. 11/23, 1948, p. 72. Text of the 
1st and 2d Information Reports on the work of the Commission covering the 
period Jan. 12—Feb. 7, 1948: U. N. Docs. A/523 and A/525. 


20/28 U. N.—Veto. Dr. Arce of Argentina pointed out to the Security Council on 
Jan. 23 that its resolution of the 20th establishing a commission in the India 
Pakistan question did not obtain the favorable vote of all five permanent mem- 
bers. He claimed that Russia’s abstention constituted a veto although the 
resolution had been considered as adopted. U. N. B., Feb. 15, 1948, p. 135. 


R. O. Fifth part of 1st session of the Preparatory Commission opened Jan. 
20 at Geneva. London Times, Jan. 21, 1948, p. 3. U.S. delegates: D. S. B., 
Jan. 11, 1948, p. 49, 63. Adopted Jan. 26 a proposal for setting up a special 
fund for large-scale resettlement. London Times, Jan. 27, 1948, p.3. Adopted 
a recommendation that refugees, leaving their countries of origin or habitual 
residence after Feb. 1st, should not be eligible for international aid. N. Y. T., 
Jan. 31, 1948, p. 4. Session ended Jan. 31. The Preparatory Commission will 
meet May 4, unless the necessary additional two states have ratified the consti- 
tution, which would allow the Council of I. R. O. to assemble. N.Y. T., Feb. 1, 
1948, p. 48. Report on the session: U. N. B., Feb. 15, 1948, pp. 129-130; 
I. R. O. Monthly Digest, No. 5, Feb. 1948 (PC/PI/MD/5), pp. 13-20. Text 
of report: I. R. O. Doc. PREP/195/Rev. 1. List of documents issued during 
the session: I. R. O. Doc. PREP/199. 


22-February 7 W.H.O. Fifth session of the Interim Commission was held at Geneva. 
N. Y. T., Jan. 23, 1948, p. 12; London Times, Jan. 23, 1948, p. 3; U. N. B., 
Feb. 1, 1948, p. 116. U.S. delegation: D. 8. B., Jan. 4, 1948, p. 23. At final 
meeting Dr. Stampar of Yugoslavia announced that 29 nations had ratified the 
Charter and the World Health Organization came into existence Feb. 7. The 
1st Assembly will open at Geneva on June 24. A $6,000,000 budget was adopted. 
N.Y. T., Feb. 8, 1948, p. 44. Summary of program of action: U. N. B., Mar. 
1, 1948, pp. 197-198. 


28 U.N. APPEAL FoR CHILDREN. Special Committee issued a report. Text: U. N. 
Doc. E/629 and Corr. 1. 


MULTIPARTITE AGREEMENTS 
AVIATION CONVENTION. [I. C. A. O. Constitution.] Chicago, Dec. 7, 1944. 


Ratification deposited : 
Pakistan. Nov. 10, 1947. U.S. Aviation Reports, Oct. 1947, p. 443. 
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AVIATION CONVENTION. [I. C. A. O. Constitution.] Chicago, Dec. 7, 1944. Protocol 
of Amendment. Montreal, May 27, 1947. 
Ratification deposited: 
Canada. Aug. 27, 1947. 
Text: Canada Treaty Ser. 1947, No. 22. 


Foop AND AGRICULTURE. Constitution. Quebec, Oct. 16, 1945. 
Signatures: 
El Salvador. Jan. 16, 1948. U.N. B., Feb. 1, 1948, p. 116. 
Ethiopia. Jan. 6, 1948. FAO Information Service Bulletin, Jan. 28, 1948, p. 2. 


GERMAN GOLD. London, Nov. 4, 1947. 
Signatures: 
United States, Great Britain, France, Austria. 
Text: D. S. B., Nov. 16, 1947, p. 959. 


GERMAN GOLD. London, Dec. 16, 1947. 
Signatures: 
United States, Great Britain, France, Italy. D. 8S. B., Dec. 28, 1947, p. 1269. 


GERMAN PROPERTY. Brussels, Dec. 5, 1947. 
Signatures: 
Canada, Netherlands, United States. D. S. B., Dec. 14, 1947, pp. 1192-1193. 
Belgium. Jan. 5, 1948. D. S. B., Jan. 18, 1948, p. 93. 
Text: D. S. B., Jan. 4, 1948, pp. 6-13. 


HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications: 
Bulgaria. U.N. Press Release H/170. 
Egypt. Dec. 19,1947. U.N. B., Jan. 15, 1948, p. 80. 
Finland. W. H. O. Chronicle, Nov. 1947, p. 172. 
India. Jan. 14, 1948. U.N. B., Feb. 1, 1948, p. 116. 
Turkey. Jan. 5, 1948. U.N. B., Jan. 15, 1948, p. 80. 


INTER-AMERICAN COFFEE MARKETING AGREEMENT. Protocol. Washington, Sept. 11, 
1947. 
Signatures and Text: 
Cong. Rec. (daily), Jan. 21, 1948, pp. 414-415. 
This Protocol extends the Agreement of Nov. 28, 1946, for one year from Oct. 1, 1947, 
and renders inoperative all quota restrictions in the Agreement. 


INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Ratifications deposited: 
Dominican Republic. Nov. 21, 1947. P. A. U. Press Release of Nov. 21, 1947. 
United States. Dec. 30, 1947. N. Y. T., Dec. 31, 1947, p. 6; D. 8. B., Jan. 11, 
1948, pp. 60-61. 


INTER-AMERICAN TELECOMMUNICATIONS. Rio de Janeiro, Sept. 27, 1945. 
Signatures (22) and Text: Canada Treaty Series, 1947, No. 29. 


INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT. Washington, Dee. 27, 
1945. 
Signature: 
Finland. Jan. 14, 1948. U.N. Press Release IB/40. 


INTERNATIONAL MONETARY FuND. Washington, Dec. 27, 1945. 
Signature: 
Finland. Jan. 14, 1948. U.N. Press Release IB/40. 
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Paciric COMMISSION. Canberra, Feb. 6, 1947. 
Acceptance: 
United States. Jan. 28, 1948. D. 8S. B., Feb. 15, 1948, pp. 214-215. 


PAYMENTS. Paris, Nov. 18, 1947. 
Signatures: 
France, Italy, Belgium, Netherlands and Luxembourg. W. Y. T., Nov. 20, 1947, 
p. 20. 


Peace TREATY (Italian). Paris, Feb. 10, 1947. 
Ratification: 
Poland. N. Y. T., Nov. 17, 1947, p. 10. 
Text below, Supplement, p. 47; 


Peace TREATY (Italian). Protocol. Paris, Feb. 10, 1947. 
Signatures: 
France, Great Britain, Soviet Russia, United States. 
Text below, Supplement, p. 139; G. B. M. S. No. 5 (1947), Cmd. 7078; D. S. B., May 4, 
1947, pp. 815-816. 


Pracr TREATY (Italian). Protocol (Annex) Paris, Feb. 10, 1947. 
Signatures: 
France, Great Britain, Soviet Russia, United States. 
Text below, Supplement, p. 141; G. B. M. 8. No. 1 (1948), Cmd. 7323. 


PRIVILEGES AND IMMUNITIES, UNITED NATIoNsS. London, Feb. 13, 1946. 
Adherences as of Nov. 18, 1947: U. N. Press Release L/37. 


TRADE AND TARIFFS. General Agreement. Geneva, Oct. 30, 1947. 
Status as of Jan. 1, 1948: D. S. B., Jan. 25, 1948, pp. 120-121. 
Entered into force Jan. 1, 1948. D.S. B., Feb. 22, 1948, p. 250. 
Promulgation (provisional) : 

United States. Dec. 16, 1947. 
Proclamation supplementing provisional promulgation: 
United States. Jan. 30,1948. D.S. B., Feb. 22, 1948, p. 250. 


TRADE AND TARIFFS. Protocol. Geneva, Oct. 30, 1947. 
Signatures: 
Australia and France. Nov. 13,1947. N.Y. T., Nov. 14, 1947, p. 14; U.N. W. B., 
Nov. 25, 1947, p. 682. 
Cuba. Dec. 17, 1947. D.S. B., Jan. 4, 1948, p. 28. 
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JUDICIAL DECISIONS 
DIGESTS * 


By W. BisHop, JR. 


Of the Board of Editors 


War—enemy property—vU. 8. controls—interests of neutrals. 
CLARK v. UEBERSEE FINANZ-KoORPORATION, A. G. 68 Sup. Ct. 174. 
United States Supreme Court, Dec. 8, 1947. Douglas, J. 


A Swiss corporation, alleging that it had not been at any time owned or 
controlled by an enemy or ally of enemy or national of a designated enemy 
country nor done business in an enemy country, brought an action against 
the Alien Property Custodian to recover property (shares of stock in 
American corporations and an interest in a contract between two such 
corporations) which had been vested by defendant. The complaint also 
alleged that none of the property involved was owned by or held for any 
enemy or ally of enemy. The action was brought under section 9(a) of 
the Trading With the Enemy Act, permitting ‘‘ Any person not an enemy or 
ally of enemy’’ claiming any property or right in property seized or 
held by the Alien Property Custodian to claim it from the Custodian, and 
if the Custodian does not pay or convey it to claimant, to sue in equity “‘to 
establish the interest, right, title, or debt so claimed.’’ 

The District Court granted defendant’s motion to dismiss which was 
based solely on the fact that the plaintiff was a national of a foreign 
eountry. The United States Court of Appeals for the District of Columbia 
reversed this decision, holding in favor of plaintiff (respondent), 158 F. 
(2d) 313. The Custodian, for whom the Attorney General was substituted, 
petitioned for certiorari. The Supreme Court affirmed the decision of the 
Court of Appeals in favor of the respondent Swiss corporation. The 
Court said, in part: 

‘‘Under the Act as it read prior to the 1941 amendment respondent 
would have been able to maintain this suit on a showing, without more, that 
it was a corporation organized under the laws of a friendly nation and not 


*The following materials are arranged in order of Courts, with the United States 
Supreme Court first, then United States Circuit Courts of Appeals, United States District 
Courts, other Federal courts, and then the State courts arranged alphabetically by State 
names. Within each group the entries are arranged chronologically. The entries give 
the name of the case, its citation, the name of the court, date of the judgment, and 
name of the judge writing the opinion. The items are prefaced by a ‘‘catch line’’ 
of a few words indicating the general branch of international law with which each deals. 
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doing business in the territory of an enemy nation or any of its allies. 
That result would be reached as follows: Sec. 7(¢) permitted seizure by 
the Custodian only of property in which an enemy or ally of an enemy 
had an interest. Sec. 9(a) permitted ‘any person not an enemy or ally of 
enemy’ claiming an interest in any seized property to sue to reclaim it. 
And the Court held in Behn, Meyer & Co. v. Miller, 266 U. 8. 457 . . ., that 
a corporation organized under the laws of a friendly nation and not doing 
business in the territory of an enemy nation or any of its allies could 
maintain such a suit even though the corporation was enemy owned or 
controlled. The scheme of the Act as it was then drawn was ‘to seize the 
shares of stock when enemy owned rather than to take over the corporate 
property.’ Hamburg-American Line Terminal and Navigation Co. v. 
United States, 277 U. S. 188, 140. ... 

‘‘That was at least one respect in which the Act had a ‘rigidity and 
inflexibility’ that was sought to be cured by the amendment to §5(b) in 
1941. See H. R. Rep. No. 1507, 77th Cong., 1st Sess., p. 3. It was no- 
torious that Germany and her allies had developed numerous techniques 
for concealing enemy ownership or control of property which was ostensibly 
friendly or neutral. They had through numerous devices, including the 
corporation, acquired indirect control or ownership in industries in this 
country for the purposes of economic warfare. Sec. 5(b) was amended 
on the heels of the declaration of war to cope with that problem. Congress 
by that amendment granted the President the power to vest in an agency 
designated by him ‘any property or interest of any foreign country or 
national thereof.’ The property of all foreign interests was placed within 
reach of the vesting power not to appropriate friendly or neutral assets 
but to reach enemy interests which masqueraded under these innocent 
fronts... . 

“While the scope of the President’s power was broadened, there was no 
amendment restricting the scope of § 9(a). . . . Yet, as petitioner suggests, 
if Behn, Meyer & Co. v. Miller, supra, is applied despite the 1941 amend- 
ment, §9(a) will undo much of the good which the 1941 amendment to 
§5(b) was designed to accomplish. All a corporate claimant would need to 
do to recover the property seized would be to show that it was organized 
in this country or in some friendly or neutral country and was not. doing 
business within the territory of an enemy or any of its allies. The fact 
that it was owned or controlled by enemy interests and might sap the 
Strength of this nation through economic warfare would be immaterial. 
We agree that a construction so destructive of the objectives of the 1941 
amendment to § 5(b) must be rejected. 

‘Petitioner therefore suggests that once the seizure is shown to be per- 
missible under §5(b), there is no remedy for the return of the property 
under §9(a). It is said that § 9(a) was designed to provide an ultimate 
Judicial determination of the question whether the property seized was 
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within the vesting power defined in §5(b). Central Union Trust Co. of 
New York v. Garvan, 254 U. §. 554. . . . The argument accordingly is that 
since § 5(b) allows seizure and vesting of ‘any property or interest of any 
foreign country or national thereof,’ a suit to reclaim it is defeated by a 
mere showing that the claimant is a corporation organized under the laws 
of another nation. 

‘‘That is to make the right to sue run not to ‘any person not an enemy 
or ally of enemy’ as §9(a) in terms provides but to ‘any person not an 
enemy or ally of enemy or national of any foreign country.’ That would 
wipe out all suits to reclaim property brought by any foreign interest, no 
matter how friendly. We stated in Markham v. Cabell, 326 U. S. 404, 410, 
411 ..., ‘The right to sue, explicitly granted by §9(a), should not be 
read out of the law unless it is clear that Congress by what it later did 
withdrew its earlier permission.’ Such a drastic contraction, if not 
eomplete sterilization, of §9(a) as petitioner suggests should therefore 
be made only if no other alternative is open. 

‘There are several reasons which make us hesitate to take that course. 
In the first place, as we have suggested, the phase of the problem with 
which we are presently concerned and with which Congress was wrestling 
when it amended the Act in 1941 started and ended with property having 
an enemy taint. We find not the slightest suggestion that Congress was 
concerned under this Act with property owned or controlled by friendly 
or neutral powers and in no way utilized by the Axis. Those interests 
were not waging economic warfare against us. Secondly, we are dealing 
here with the power ‘to affirmatively compel the use and application of 
foreign property in a manner consistent with the interests of the United 
States.” Sen. Rep. No. 911, 77th Cong., 1st Sess., p. 2. It is hard for us 
to assume that Congress adopted that drastic course in the case of friendly 
or neutral foreign interests whose investments in our economy were in 
no way infected with enemy ownership or control. Our hesitation is, 
moreover, increased when we note that § 7(c) makes the remedy under the 
Act the only one Congress has granted a claimant. It is not easy for us 
to assume that Congress treated all non-enemy nations, including our 
recent allies, in such a harsh manner, leaving them only with such remedy 
as they might have under the Fifth Amendment. 

‘*The problem is not without its difficulties whichever way we turn. But 
we think that we adhere more closely to the policy of both §5(b) as 
amended and § 9(a), if we do not carry over into the amended Act the 
consequences of Behn, Meyer & Co. v. Miller, supra. 

“« . . The 1941 amendment to §5(b) reflected a complete reversal in 
that policy. The power of seizure and vesting was extended to all property 
of any foreign country or national so that no innocent appearing device 
could become a Trojan horse. Congress did not, however, alter the defi- 
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nitions of enemy or of ally of enemy contained in §2. They remain the 
same as they were at the time Behn, Meyer & Co. v. Miller was decided. 

‘Yet if the question were presented for the first time under the amended 
Act, we could not confine the statutory definitions of enemy or ally of 
enemy to the narrow categories indicated by Behn, Meyer & Co. v. Miller. 
To do so would be to run counter to the policy of the Act and be disruptive 
of its purpose. We are dealing with hasty legislation which Congress did 
not stop to perfect as an integrated whole. Our task is to give all of it— 
1917 to 1941—the most harmonious, comprehensive meaning possible. . . . 
So if the definitions contained in § 2 are to be harmonized with the policy 
underlying §5(b) and §9(a) of the amended Act, we would have to say 
that they are merely illustrative, not exclusionary. . . . 

‘“We believe a more harmonious reading of § 2, §5(b) and §9(a) is had 
if the concept of enemy or ally of enemy is given a scope which helps the 
amendment of 1941 to fulfill its mission and which does not make § 9(a) 
for the first time in its history and contrary to the normal connotation of 
its terms stand as a barrier to the recovery of property by foreign interests 
which have no possible connection with the enemy. 

“Tt is suggested, however, that this approach may produce results which 
are both absurd and uncertain. It is said that the entire property of a 
corporation would be jeoparized merely because a negligible stock interest, 
perhaps a single share, was directly or indirectly owned or controlled by 
an enemy or ally of an enemy. It is also pointed out that securities or 
interests other than stock might be held by an enemy or ally of an enemy 
and used effectively in economic warfare against this country. But what 
these interests are, the extent of holdings necessary to constitute an enemy 
taint what part of a friendly alien corporation’s property may be 
retained where only a fractional enemy ownership appears, are left un- 
decided. Since we assume from the allegations of the complaint that re- 
spondent is free from enemy taint and therefore is not within the defi- 
nition of enemy or ally of an enemy, those problems are not now before us. 
We recognize their importance; but they must await legislative or judicial 
clarification.’’ 

(To like effect, see Swiss Bank Corp. v. Clark, 73 F. Supp. 896 (S. D. 
N. Y., Aug. 15, 1947.) 


War—enemy property—U. S. controls. 
SILESIAN AMERICAN CORPORATION v. CLARK. 68 Sup. Ct. 179. 
United States Supreme Court, Dec. 8, 1947. Reed, J. 


The Alien Property Custodian in 1942 vested certain stock of Silesian 
American Corporation, a Delaware corporation which had been a debtor 
under the Bankruptcy Act of the United States since July 30, 1941. The 
stock vested stood in the name of Non Ferrum, a Swiss corporation, which 
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the Custodian found to have held it for the benefit of a German corpora- 
tion. The certificates were alleged to have been deposited as security for 
a loan with a group of Swiss banks. The Custodian directed Silesian 
American Corp. to cancel the outstanding certificates standing in the name 
of Non Ferrum, and issue new certificates to the Custodian. The company 
feared liability to the holders of the Non Ferrum certificates if it should 
do so. When the Silesian American Corporation asked the bankruptey 
court for instructions, the Swiss Banks requested that court to give no 
instructions to issue new certificates until their controversy with the 
Custodian had been adjudicated. 

The District Court ordered Silesian American Corp. to issue new 
certificates to the Custodian, stating that the Trading With the Enemy 
Act, sections 5(b) and 7(e) protected the debtor corporation if it did so. 
The Swiss Banks did not appeal, but the debtor (Silesian) appealed to 
the Cireuit Court of Appeals for the Second Cireuit, which affirmed the 
decision of the District Court, 156 F. (2d) 793. The Cireuit Court held 
that Silesian had no standing to assert the interests of its shareholders, and 
that the order of the Custodian to issue new certificates was valid. On 
certiorari to the Supreme Court, this judgment was affirmed. The Court 
said, in part: 


‘‘There is no doubt but that under the war power, as heretofore in- 
terpreted by this Court, the United States, acting under a statute, may 
vest in itself the property of a national of an enemy nation. Unquestion- 
ably to wage war successfully, the United States may confiscate enemy 
property. United States v. Chemical Foundation, 272 U. 8. 1, 1l.... 
Nor can there, we think, be any doubt that any property in this country 
of any alien may be summarily reduced to possession by the United States 
in furtherance of the war effort. Every resource within the ambit of 
sovereign power is subject to use for the national defense. This section 
was amended during war to cover the taking of alien property. It is 
limited to a war or a declared emergency period. While a natural hesti- 
tancy exists against so interpreting the war power clause as to expand its 
scope to cover incidents not intimately connected with war, we think 
reasonable preparation for the storm of war is a proper exercise of the 
war power. This seizure of alien property, in time of emergency, is of 
that character. We need not consider whether the general welfare clause 
could be a source of congressional power over alien property. This taking 
may be done as a means of avoiding the use of the property to draw earn- 
ings or wealth out of this country to territory where it may more likely 
be used to assist the enemy than if it remains in the hands of this govern- 
ment. Or the commandeered property of a friendly alien may be used 
to prosecute the war. The problems of compensation may await the 
judicial process. Central Union Trust Co. of New York v. Garvan, 24 
U. S. 554. . . . War brooks no delay. The Constitution imposes none. 
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“‘The section 5 (b) (1)(b), and Executive Order under which the Cus- 
todian acted authorized the vesting in him by his order of the property 
of a foreign national. This description covered stock ownership of a 
foreign national in Silesian. The fact that the certificates did not come into 
the hands of the Custodian is immaterial. They are evidences of the 
property right of a foreign national in Silesian that is subject to be vested 
in the Custodian by the Act. . . . Section 5 (b) (1)(B) specifically states, 
‘and such designated agency or person may perform any and all acts 
incident to the accomplishment or furtherance of these purposes.’ .. . 
Since the Custodian was authorized to vest and to sell the property by 
§5, we think that the power to require the issue of new certificates was 
incidental to that authority. As one purpose of §5 (b) (1)(B) was to 
authorize the seizure of the interests of foreign nationals in domestic 
corporations so that such interest could be used or sold, such authority to 
participate in management or to transfer the stock interests would be 
frustrated if customary evidences of the ownership could not be required 
from the corporation. The power of the Custodian to demand the cer- 
tificates is plain. The correlative duty to obey the order equally so, if the 
effect of obedience does not do violence to other valid requirements of the 
statute or make Silesian liable to bona fide holders of the old stock. 

‘‘Silesian in specific terms is protected from any liability to bona fide 
holders such as Non Ferrum or the Swiss Banks by reason of any in- 
firmity in the Custodian’s vesting order or his direction to Silesian to issue 
new certificates for the Non Ferrum stock... . 

‘‘Finally there is the argument that Silesian cannot be compelled to issue 
the new certificates because the friendly aliens who claim interests in the 
Non Ferrum stock may not succeed in recovering the just compensation 
for the taking. See Russian Volunteer Fleet v. United States, 282 U. S. 
481, 489. . . . The Constitution guarantees to friendly aliens the right to 
just compensation for the requisitioning of their property by the United 
States. . . . We must assume that the United States will meet its obliga- 
tions under the Constitution. Consequently, friendly aliens will be com- 
pensated for any property taken and Silesian is protected by the exculpa- 
tory clauses of the Act from any claim from its alien stockholders.’’ 


Aliens—real property rights—laws discriminating against ineligible 
aliens. 

OyvaMa v. STATE OF CALIFORNIA. 68 Sup. Ct. 269. 

United States Supreme Court, Jan. 19, 1948. Vinson, C. J. 


The State of California brought escheat proceedings against Fred 
Oyama, an American-born son of Japanese parents, and his alien (Japa- 
nese) father Kajiro Oyama, claiming the escheat of two parcels of agri- 
cultural land bought by the alien father for his minor son when the latter 
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was six and nine years old, respectively. The California Alien Land Law 
provided that aliens ineligible to citizenship could not acquire, own, occupy, 
lease or transfer agricultural land, that any property acquired in violation 
of the statute should escheat to the state, and that the same result would 
follow any transfer made with intent to prevent, evade, or avoid escheat, 
which would be presumed when an ineligible alien paid the consideration for 
a transfer to a citizen or eligible alien. The ineligible-alien father had here 
paid the consideration. The Supreme Court of California affirmed a 
judgment in favor of the State, 29 Cal. (2d) 164, 173 P. (2d) 794. This 
was reversed by the Supreme Court of the United States, Justices Reed, 
Jackson and Burton dissenting. 

The majority opinion held that the application of the Alien Land Law 
in this case deprived the minor American citizen, Fred Oyama, of ‘‘the 
equal protection of California’s laws and of his privileges as an American 
citizen,’’ thus violating the Fourteenth Amendment to the United States 
Constitution. The opinion found it unnecessary to re-examine the ques- 
tion of the validity of the prohibition against the ownership of agricultural 
land by ineligible aliens. 

Justice Black in a concurring opinion, joined in by Justice Douglas, 
based his view ‘‘on the broader grounds that the basic provisions of the 
California Alien Land Law violate the equal protection clause of the 
Fourteenth Amendment and conflict with federal laws and treaties gov- 
erning the immigration of aliens and their rights after arrival in this 
country.”’ 

Justice Murphy, in a concurring opinion joined in by Justice Rutledge, 
considered that the California Alien Land Law should be deemed un- 
constitutional because it was based on racial discrimination. This opinion 
stated, after a long discussion of the constitutional objections: ‘‘ Added 
to this constitutional defect, of course, is the fact that the Alien Land 
Law from its inception has proved an embarrassment to the United States 
Government. This statute has been more than a local regulation of in- 
ternal affairs. It has overflowed into the realm of foreign policy; it has 
had direct and unfortunate consequences on this country’s relations with 
Japan. Drawn on a background of racial animosity, the law was so 
patent in its discrimination against Japanese aliens as to cause serious 
antagonism in Japan, even to the points of demands for war against the 
United States. The situation was so fraught with danger that three 
Presidents of the United States were forced to intervene in an effort to 
prevent the Alien Land Law from coming into existence. <A Secretary 
of State made a personal plea that the passage of the law might turn Japan 
into an unfriendly nation. Even after the law became effective, federal 
authorities feared that enforcement of its provisions might jeopardize 
our relations with Japan. That fear was in large part responsible for the 
substantial non-enforcement of the statute prior to World War II. But 
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the very existence of the law undoubtedly has caused many in Japan to 
bear ill-feeling toward this country, thus making friendly relations between 
the two nations that much more difficult. 

‘‘Moreover, this nation has recently pledged itself, through the United 
Nations Charter, to promote respect for, and observance of, human rights 
and fundamental freedoms for all without distinction as to race, sex, 
language and religion. The Alien Land Law stands as a barrier to the 
fulfillment of that national pledge. Its inconsistency with the Charter, 
which has been duly ratified and adopted by the United States, is but one 
more reason why the statute must be condemned. And so in origin, pur- 
pose, administration and effect, the Alien Land Law does violence to the 
high ideals of the Constitution of the United States and the Charter of the 
United Nations.”’ 

The dissenting justices felt that ‘‘unless the California Land Laws are 
to be held unconstitutional, . . . the presumption and its resulting effects 
must be accepted as legal.’’ 


Aliens—deportation—‘‘sentenced more than once’’ to imprisonment. 
Fone Haw Tan v. PHELAN. 68 Sup. Ct. 374. 
United States Supreme Court, Feb. 2, 1948. Douglas, J. 


Petitioner, a Chinese national, was convicted of murder under each of 
two counts of an indictment, charging the murders of two victims, and was 
sentenced to life imprisonment by a single judgment. He was a later 
paroled, and taken into custody for deportation under the provision of the 
law requiring such deportation of an alien who is ‘‘sentenced more than 
once’’ to a term of one year’s imprisonment, or more, because of the con- 
viction of a crime involving moral turpitude. The Circuit Court of 
Appeals for the Ninth Circuit affirmed the dismissal of his petition for 
release on habeas corpus, 162 F. (2d) 663. On certiorari to the Supreme 
Court, 

Held, reversed. The legislative history of the provision was said to 
have shown the purpose to be to deal with habitual criminals, or repeating 
offenders. The court stated that this provision authorized deportation 
“‘only where an alien having committed a crime involving moral turpitude 
and having been convicted and sentenced, once again commits a crime of 
that nature and is convicted and sentenced by it. We resolve the doubts 
in favor of that construction because deportation is a drastic measure and 
at times the equivalent of banishment or exile.’’ The Court indicated 
that it followed the cases of Wallis v. Tecchio, 65 F. (2d) 250 (C. C. A. 
dth, 1933), and Opolich v. Fluckey. 47 F. (2d) 950 (N. D. Ga., 19380), 
rather than the views held in other circuits in Nishimoto v. Nagle, 44 F. 
(2d) 304 (C. C. A. 9th, 1930), Johnson v. United States, 28 F. (2d) 810 
(C.C. A. 2d, 1928), U. S. ex rel. Mignozzi v. Day, 51 F. (2d) 1019 (C. C. A. 
2d, 1931), and Tassari v. Schmucker, 53 F. (2d) 570 (C. C. A. 4th, 1931). 
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Jurisdiction—crimes committed in part within the country. 
KAvuFMAN v. UNITED STATES. 163 F. (2d) 404. 
Circuit Court of Appeals, Sixth Circuit, July 14, 1947. Allen, C. J. 


Defendant was convicted in the District Court for the Eastern District 
of Michigan of violations of the anti-fraud provisions of the Securities and 
Exchange Act, and the Mail Fraud Statute, as well as of conspiracy to 
violate these statutes. He appealed on several grounds, among them that 
his acts, and in particular the mailing of certain communications addressed 
to persons in the United States, took place in Canada. The Court held 
that despite this fact there was no lack of jurisdiction in the District Court, 
referring to United States v. Steinberg, 62 F. (2d) 77 (C. C. A. 2nd, 1982), 
upholding a conviction under an indictment for using the mails to defraud 
where the letter was posted in Canada and received in the United States. 


Enemy aliens—removal—duration of power—status of Germany in 
1947. 

UnITED STATES EX REL. KESSLER v. WATKINS. 163 F. (2d) 140. 

Cireuit Court of Appeals, Second Circuit, July 24, 1947. A. Hand, 
C. J. 

(Certiorari denied, United States Supreme Court, Dec. 8, 1947, 68 
S. Ct. 220.) 


Habeas corpus was denied to German nationals who were held in custody 
as dangerous enemy aliens for removal from the United States. The 
court found that authority to intern and remove enemy aliens was not 
limited to the period before the cessation of hostilities, citing Citizens 
Protective League v. Clark, 155 F. (2d) 290 (C. A. D. C. 1946), U. S. ex 
rel. Schlueter v. Watkins, 158 F. (2d) 853 (C. C. A. 2d, 1946), and U. S. 
ex rel. Hack v. Clark, 159 F. (2d) 552 (C. C. A. 7th, 1947). The Court 
further found that the Congressional debates preceding the enactment of 
the statute did not indicate that the statute was confined to ‘‘war in fact.” 
The Court concluded by stating: 

‘‘ Appellants’ final argument that the German Government ceased to 
exist after unconditional surrender and that there is, therefore, no ‘foreign 
nation or government’ as to which there is a declared war, cannot be sus- 
tained. As we said in Lehigh Valley R. Co. v. State of Russia, 2 Cir., 21 
F, 2d 396, 401, quoting from Moore’s Digest of International Law, ‘though 
the government changes, the nation remains, with rights and obligations 
unimpaired.’ See also Guaranty Trust Co. of New York v. United States, 
304 U. S. 126, 137, 58 S. Ct. 785, 82 L. Ed. 1224; The Sapphire, 11 Wall. 
164, 168, 20 L. Ed. 127. The German nation declared war on us December 
8, 1941, through the Nazi Government, and that war has never been ended 
for the President declared in his Proclamation [2714 of Dec. 31, 1946) 
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_.. that ‘hostilities have terminated’ but also that ‘a state of war still 
exists.’ 


War—enemy property—wU. 8S. controls. 
STANDARD OIL Co. v. CLARK. 163 F. (2d) 917. 
Circuit Court of Appeals, Second Circuit, Sept. 22, 1947. Clark, C. J. 


Standard Oil Company (New Jersey) and three subsidiaries brought an 
action against the Alien Property Custodian (for whom the Attorney 
General was substituted) seeking the recovery of certain patents and 
shares of stock vested by defendant as property in which there was an 
enemy alien interest. Plaintiffs’ rights to the property turned upon 
agreements and arrangements with I. G. Farben-industrie, A. G. Plaintiffs 
were granted partial relief by the District Court for the Southern District 
of New York, 64 F. Supp. 656, and appealed. Plaintiffs’ appeal was 
refused, and defendant’s appeal granted in part. The Court discussed 
at length the codperation between Standard Oil Company (New Jersey) 
and I. G., the attempted concealment of the German interest in the prop- 
erty, and the inference that the transfers in 1939 to plaintiffs were made 
with the intention that the property be returned after the war. 


Naturalization—‘‘residence.’’ 

PETITION OF HERSCHMANN. 163 F. (2d) 865. 

Cireuit Court of Appeals, Seventh Circuit, Oct. 27, 1947. Minton, 
C. J. 


Petitioner, a native citizen of Peru, came to the United States in 1919, 
worked here until 1923, and was thereafter employed by an American com- 
pany or subsidiary of American company in Cuba. He was admitted to 
the United States in 1939 for permanent residence and after five months 
declared his intention to become an American citizen. He first maintained 
residence in Florida and later in Chicago with a married sister, keeping 
stock and Government bonds in Chicago and giving that as his address. 
When he petitioned for naturalization, June 21, 1946, in reliance on 8 
U. 8. Code, section 707(b), excusing an applicant from the requirement 
of continuous residence in the United States if employed ‘‘by an American 
firm or corporation engaged in whole or in part in the development of 
foreign trade and commerce of the United States or a subsidiary thereof,’’ 
the Government contended that in a letter of March 14, 1946 to the Bureau 
of Internal Revenue petitioner had objected to attempts to impose income 
taxes upon him and stated that he would have no alternative but to abandon 
his efforts to establish a residence in the United States for the purpose of 
seeking citizenship. The District Court for the Northern District of 
Illinois held that petitioner had the required residence in the United States, 
and his admission to naturalization was affirmed by the Circuit Court of 
Appeals. 
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Naturalization—‘‘ good moral character.’’ 

UnITep STATES v. FRANCIOSO. 164 F. (2d) 163. 

U. 8. Cireuit Court of Appeals, 2nd Circuit, Nov. 5, 1947. L. Hand, 
C. J. 


The court affirmed an order of the District Court for the Eastern District 
of New York admitting petitioner to citizenship, although the United 
States contended that he lacked good moral character in that he had in 1925 
married in Connecticut a woman who was his niece. It was shown that 
such a marriage was unlawful in Connecticut and that petitioner knew 
that fact. It further appeared that a Catholic priest had at some time 
‘*solemnized’’ the marriage, with the consent of his bishop, both spouses 
being communicants of the Catholic Church. 

Judge Learned Hand stated that the test of ‘‘good moral character”’ 
in the naturalization statute was ‘‘the commonly accepted mores,’’ the 
‘‘ovenerally accepted moral conventions current at the time.’’ He said, 
‘Indeed, such a marriage would have been lawful in New York until 1893, 
as it was at common-law. To be sure its legality does not finally determine 
its morality; but it helps to do so, for the fact that disapproval of such 
marriages was so long in taking the form of law, shows that it is condemned 
in no such sense as marriages forbidden by ‘God’s law.’ It stands between 
those and the marriage of first cousins which is ordinarily, though not 
universally, regarded as permissible.’’ 

He added: ‘‘In Petition of Lieberman [50 F. Supp. 121], Judge 
Galston ruled that it was not a bar to the wife’s naturalization that she 
had married her uncle in New York, when, learning that that marriage 
was illegal, the couple went to Rhode Island, were there married by a rabbi, 
and returned to New York: this because in Rhode Island a marriage be- 
tween Jews which is allowed by their religion is lawful. Moreover, the 
Attorney General of New York has ruled that an uncle and niece, lawfully 
married in another state, are still lawfully married after they take up a 
residence in New York. Perhaps there is no state in the Union to which 
this couple could repair and be lawfully married; but these rulings show 
that the question is one of legality rather than morals.”’ 


Enemy aliens—transfer of sovereignty—status of Lorraine natwve. 
UNITED STATES EX REL. GREGOIRE v. WATKINS. 164 F. (2d) 137. 
Circuit Court of Appeals, 2nd Circuit, Nov. 6, 1947. Swan, C. J. 


Habeas corpus was granted by the United States District Court for the 
Southern District of New York against the detention as an enemy alien 
of a man born in Metz, Lorraine in 1894, who became a French national 
when Lorraine was restored to France under the Treaty of Versailles, who 
entered the United States in 1941 on a French passport, and who was ar- 
rested in 1942 and ordered detained as a native of Germany; 69 F. Supp. 
889. On appeal, affirmed. 
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Judge Swan said: ‘‘Upon the merits the question presented is the proper 
meaning to be ascribed to the statutory phrase ‘natives . . . of the hostile 
nation or government.’ If we say that the words refer to the time of the 
alien’s birth, we shall be able to intern and deport aliens born in a place 
which was then within the boundaries of a ‘nation or government’ now 
hostile but has now come within the boundaries of a nation or government 
recognized to be friendly. On the other hand, we shall not be able to 
intern and deport those born in a place which has come within the 
boundaries of a nation or government now hostile, if it was then within 
the boundaries of a nation or government now friendly. Between these 
alternatives choice must be made, if any logically consistent construction 
of the statute is to be attained. On the whole it would seem more con- 
sonant with the policy of the statute to hold that the decisive fact is 
whether the alien’s birthplace is within the boundaries of a hostile or a 
friendly nation at the time of his arrest for internment. This court ex- 
plicitly so held in United States ex rel. D’Esquiva v. Uhl, 1387 F. 2d 903.’’ 

Judge Swan pointed out that the same result had been reached with 
respect to an Alsatian in United States ex rel. Umecker v. McCoy, 54 F. 
Supp. 679 (N. D. 1944). 


Aliens—deportation—alien brought in against his will. 
UNITED STATES EX REL. PAETAU Vv. WATKINS. 164 F. (2d) 457. 
Cireuit Court of Appeals, Second Circuit, Nov. 26, 1947. Clark, C. J. 


This case involved an attempt to deport a man born in Guatemala of 
a German father, who lived most of his life in Guatemala, who in 1942 was 
brought to the United States and held in an internment camp for some 
months, who went to Germany in 1942 when given the option of doing so or 
of remaining in custody in the United States, who obtained a Guatemalan 
passport in 1946 and returned to Guatemala, and who was almost immedi- 
ately thereafter arrested by Guatemalan authorities and ordered deported 
to Germany. When the plane carrying him reached the United States, he 
was taken into custody by the immigration officials and first treated as an 
alien in transit, but thereafter held for deportation. When he sought 
habeas corpus, Judge Holtzoff, sitting in the District Court for the Southern 
District of New York, dismissed the writ and remanded the alien to 
custody ; U. S. ex rel. Lindenau v. Watkins, 73 F. Supp. 216 (S. D. N. Y., 
Sept. 11, 1947). 

On appeal, this order was reversed, and the alien released on habeas 
corpus. The Court held that an alien brought to the United States against 
his will could not be deported until after he had been given an opportunity 
to depart voluntarily, holding the case controlled by U. S. ex rel. Bradley 
v. Watkins, 163 F. (2d) 328, and U. S. ex rel. Ludwig v. Watkins, 164 
F, (2d) 456. The court said: ‘‘We can see no difference between the 
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forcible bringing of an alien into this country directly by the United States 
authorities or such action by a foreign government with the consent of 
the United States.’’ 

Judge Holtzoff in the District Court opinion stressed the applicability 
to deportation cases of the requirement under the Administrative Pro- 
eedure Act of June 11, 1946 (60 Stat. 237), that courts should set aside 
administrative action found to be ‘‘unsupported by substantial evidence.”’ 

(To like effect, see United States ex rel. Ludwig v. Watkins, 164 F.. (2d) 
456 (C. C. A. 2d, Nov. 26, 1947), involving a German brought to the United 
States in 1942 under armed guard from Nicaragua. The court refused to 
confine the holding in U. 8. ex rel. Bradley v. Watkins, 163 F. (2d) 328, 
to prisoners of war.) 


Leased bases—status as ‘‘Territory or possession of U. S.’’ 
CONNELL v. VERMILYA-BROWN Co. 164 F. (2d) 924. 
Circuit Court of Appeals, Second Circuit, Nov. 28, 1947. Clark, C. J. 


Plaintiffs were hired in New York and employed by defendant in the 
construction of air field installations for the United States base in Bermuda. 
They sued the employer for additional compensation due under the Fair 
Labor Standards Act of 1938, which was specifically applicable to any 
employer engaged in commerce, etc., among the States or from any State 
to any place outside thereof, the word ‘‘State’’ being defined to include 
‘‘any Territory or possession of the United States.’’ Reversing the Dis- 
trict Court for the Southern District of New York, the Court found that 
the Act applied to work performed in the Bermuda base leased from the 
British Government under the agreement and lease of 1940-1941 (55 Stat. 
1560). 

The Court, after enumerating the applicable provisions of the Agree- 
ment and Lease, stated ‘‘The cumulative effect of these various provisions 
compels the conclusion that the areas are subject to fully as complete 
control by the United States as obtains in other areas long known as 
‘possessions’ of the United States,’’ such as Guam, the guano islands, 
Samoa, Puerto Rico, Panama Canal Zone, ete. It admitted that ‘‘The 
Agreement does not specifically declare the leased areas to be part of 
the territory of the United States.’ 

With respect to defendant’s contention that the question whether the 
leased bases are ‘‘possessions’’ is a political one, the Court said: ‘‘Un- 
doubtedly courts should avoid the determination of political issues, but it 
is difficult to see how this is such an issue. Before us is a matter of in- 
terpretation of an Act in issue between two groups of private parties. 
Obviously this arises in consequence of political acts, and those conceivably 
might have been of such precise form or exact agreement with a foreign 
state as to settle the question. But here they were not, and we must de- 
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termine this private controversy, even if it arises as to areas affected by 
an agreement between nations. ... As a matter of fact the courts have 
not hesitated to determine the status of acquired territory for the purposes 
of a particular case and with reference to particular acts of Congress, 
including those passed prior to such acquisition. .. . 

“Tf, however, the other departments of government have shown a clear 
view as to the proper answer to this problem, we should certainly take at 
least careful note of that fact. But, notwithstanding defendant’s con- 
tentions, it seems clear that they have not. Thus defendants quote from 
the opinion of the Attorney General upholding the validity of the Execu- 
tive Agreement here, wherein he states, ‘The privilege of maintaining such 
bases is subject only to limitations necessary to reconcile United States’ 
use with the sovereignty retained by Great Britain.’ [39 Ops. Atty. Gen. 
484, 485.] But this is aimed at a different problem; it can be easily 
claimed as authority favoring the plaintiffs’ position, rather than the 
reverse. They also cite a letter from the State Department, by its Acting 
Legal Adviser, to the effect that ‘this Government has not made any claim 
that the bases in Bermuda are territories or possessions of the United States 
and there would therefore appear to be no reason for any ruling or 
opionion on the matter.’ Both the facts that this statement was made in 
quite a different setting and that there was ‘no reason for any ruling or 
opinion on the matter’ clearly negate any suggestion that the Executive 
Departments have determined the issue.’’ 

The Court stated that only two cases dealing squarely with the point 
had been found, both holding the Act applicable; Eckert v. Elmhurst 
Contracting Co., 185 Mise. 108, 56 N. Y. S. (2d) 98, affirmed 186 Mise. 100, 
61N. Y. S. (2d) 730, and Crowe v. Elmhurst Contracting Co., 74 N. Y. S. 
(2d) 445. The Court alluded to Watt v. McWilliam Dredging Co., City 
Court, New York, N. Y. L. J., Nov. 1, 1944, p. 1130, which held the Act 
inapplicable to construction work in Greenland in an area leased to the 
United States Government by Denmark, because the person concerned was 
not engaged in commerce under the Act; and to four cases in which the 
Act was held inapplicable to persons working in a defense base in Iran, 
Filardo v. Foley Bros., 181 Misc. 136, 45 N. Y. S. 2d 262; in a base in 
Brazil, Campbell v. White Const. Co., Civ. No. 28-230, D. C. S. D. N. Y., 
1944, unreported; and in Canada, Bernhard v. Metcalfe Const. Co., 64 F. 
Supp. 953, and Burns v. Metcalfe Const. Co., 69 F. Supp. 381. 


Naturalization—period between declaration and petition. 
ZIGALNITSKY v. UNITED STATES. 164 F. (2d) 549. 
Cireuit Court of Appeals, Second Circuit, Dec. 4,1947. L. Hand, C. J. 


The court reversed the decision of the District Court, 72 F. Supp.. 987, 
which had denied naturalization to a man whose declaration of intention 
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had been filed July 15, 1938 and petition for naturalization filed Oct. 23, 
1946. He had been caught by the war in Shanghai. Prior to the entry 
into force of the Nationality Act of 1940, it was required that the petition 
be filed not less than two nor more than seven years after the declaration 
of intention. Section 331 of the 1940 Act (8 U. S. Code, sect. 731) re- 
quires that the declaration of intention be filed ‘‘not less than two nor 
more than seven years at least prior’’ to the petition for naturalization. 
The succeeding section provides that the applicant shall file his petition 
‘‘not less than two nor more than ten years after such declaration of in- 
tention’’ has been filed. 

The Court pointed to the incongruity between these two sections of the 
1940 Nationality Act, and the Congressional Committee action which re. 
sulted in the inconsistent provisions, but stated that it did not have to 
reconcile them since here the declaration had been prior to the 1940 Act. 
Section 347 of the Act (8 U. S. Code, sect. 747) provided that nothing in 
the Act ‘‘shall be construed to affect the validity of any declaration of in- 
tention . . . which shall be valid at the time’’ the Act takes effect. The 
Court therefore held the prior declaration to be valid and unaffected by 
Section 331 of the Act, which dealt with declarations of intention, and 
that the petition under Section 332 was filed within ten years after the 
declaration. Naturalization was therefore held proper. 


Naturalization—‘‘good moral character.’’ 
REPOUILLE v. UNITED STATES. 165 F. (2d) 152. 
Circuit Court of Appeals, Second Circuit, Dec. 5, 1947. L. Hand, C. J. 


Petitioner for naturalization filed his petition on Sept. 22, 1944. On 
Oct. 12, 1939 he had deliberately put to death by chloroform his son, 
a boy of thirteen who had suffered from birth from a brain injury destining 
him to be an idiot, blind, mute, deformed, and a ‘‘physical monstrosity.” 
At the time petitioner had four other children toward whom he had 
always been a ‘‘dutiful and responsible parent.’’ He was indicted for 
manslaughter in the first degree; the jury brought in a verdict of man- 
slaughter in the second degree with a recommendation of ‘‘utmost clem- 
ency’’; and the judge sentenced him to from five to ten years imprisonment, 
execution to be stayed and the defendant placed on probation, from which 
he was discharged in December, 1945. The District Court for the Eastern 
District of New York granted the petitioner naturalization, despite the 
contention by the Immigration and Naturalization Service that petitioner 
had not shown himself to be a person of ‘‘good moral character’’ for the 
five years preceding his petition for naturalization. On appeal by the 
Immigration and Naturalization Service, 

Held, reversed, and petition for naturalization dismissed without preju- 
dice to the filing of a second petition. Judge L. Hand said: .. . Con- 
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cededly, except for this act be conducted himself as a person of ‘good moral 
character’ during the five years before he filed his petition. Indeed, if he 
had waited before filing his petition from September 22, to October 14, 
1944, he would have had a clear record for the necessary period, and would 
have been admitted without question. 

‘‘Very recently we had to pass upon the phrase ‘good moral character’ 
in the Nationality Act [citing United States v. Francioso, 164 F. 2d 163] ; 
and we said that it set as a test, not those standards which we might our- 
selves approve, but whether ‘the moral feelings, now prevalent generally in 
this country’ would ‘be outraged’ by the conduct in question: that is, 
whether it conformed to ‘the generally accepted moral conventions current 
at the time.’ In the absence of some national inquisition, like a Gallup poll, 
that is indeed a difficult test to apply ; often questions will arise to which the 
answer is not ascertainable, and where the petitioner must fail only because 
he has the affirmative. Indeed, in the case at bar itself the answer is not 
wholly certain; for we all know that there are great numbers of people of 
the most unimpeachable virtue, who think it morally justifiable to put an 
end to a life so inexorably destined to be a burden to others, and—so far 
as any possible interest of its own is concerned-condemned to a brutish exis- 
tence, lower indeed than all but the lowest forms of sentient life. Nor is it 
inevitably an answer to say that it must be immoral to do this, until the law 
provides security against the abuses which would inevitably follow, unless 
the practice were regulated. Many people—probably most people—do not 
make it a final ethical test of conduct that it shall not violate law; few of us 
exact of ourselves or of others the unflinching obedience of a Socrates... . 
It is reasonably clear that the jury which tried Repouille did not feel any 
moral repulsion at his crime. Although it was inescapably murder in the 
first degree, not only did they bring in a verdict that was flatly in the face 
of the facts and utterly absurd—for manslaughter in the second degree 
presupposes that the killing has not been deliberate—but they coupled 
even that with a recommendation which showed that in substance they 
wished to exculpate the offender. Moreover, it is also plain, from the 
sentence which he imposed, that the judge could not have seriously disa- 
greed with their recommendation. 

“One might be tempted to seize upon all this as a reliable measure of 
current morals; and no doubt it should have its place in the scale; but we 
should hesitate to accept it as decisive, when, for example, we compare it 
with the fate of a similar offender in Massachusetts, who, although he was 
not executed, was imprisoned for life. Left at large as we are, without 
means of verifying our conclusion, and without authority to substitute our 
individual beliefs, the outcome must needs be tentative; and not much is 
gained by discussion. We can say no more than that, quite independently 
of what may be the current moral feeling as to legally administered 
euthanasia, we feel reasonably secure in holding that only a minority of 
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virtuous persons would deem the practise morally justifiable, while it 
remains in private hands, even when the provocation is as overwhelming 
as it was in this instance.”’ 

Frank, C. J., dissented, pointing out that the District Judge had found 
petitioner to be a person of good moral character and saying that the 
sources of information of the majority of the Court regarding the pertinent 
mores were not shown to be superior to those of the District Judge. Judge 
Frank stated his view ‘‘that the correct statutory test (the test Congress 
intended) is the attitude of our ethical leaders. That attitude would not 
be too difficult to learn; indeed, my colleagues indicate that they think 
such leaders would agree with the district judge. But the precedents in 
this circuit constrain us to be guided by contemporary public opinion about 
which, cloistered as judges are, we have but vague notions.’’ His recom- 
mendation was that, ‘‘in any case such as this, where we lack the means of 
determining present-day public reactions, we should remand to the district 
judge with these directions: The judge should give the petitioner and the 
government the opportunity to bring to the judge’s attention reliable 
information on the subject, which he may supplement in any appropriate 
way. All the data so obtained should be put of record. On the basis 
thereof, the judge should reconsider his decision and arrive at a conclusion. 
Then, if there is another appeal, we can avoid sheer guessing, which alone 
is now available to us, and can reach something like an informed judg- 
ment.”’ 


War—duration. 

Arroyo v. PUERTO Rico TRANSPORTATION AUTHORITY. 164 F. (2d) 
748. 

Cireuit Court of Appeals, First Circuit, Dec. 10, 1947. Magruder, 
C. J. 


In determining what was the end of a period set by the Public Service 
Commission of Puerto Rico for operation of certain buses, where the period 
was until ‘‘one year after the termination of the war in Europe,’’ the 
Court held that this meant one year from the German surrender on May 
8, 1945, rather than one year from the Proclamation of Cessation of 
Hostilities issued Dec. 31, 1946, or the date when a Treaty of Peace with 
Germany might be concluded and enter into force. 


Aliens—right to enter as treaty merchant—abandonment of status. 
ScHacut v. Youna. 164 F. (2d) 882. 
Circuit Court of Appeals, Fifth Circuit, Dec. 11, 1947. Waller, C. J. 


The Court affirmed a decision of the District Court for the Northern 
District of Texas, 68 F. Supp. 216, denying an application for habeas 


JUDICIAL DECISIONS 487 


corpus seeking the release from detention for deportation, of a German who 
was admitted to the United States on Aug. 4, 1939 as a treaty merchant for 
the sole purpose of carrying on trade in cotton between the United States 
and Germany. About two months after his entry he accepted employment 
with an American firm which formerly exported cotton to Germany but 
which during the time of his employment exported none to Germany be- 
cause of the outbreak of war in Europe. The Court said that ‘‘the mere 
hiring of himself to a local merchant that also carries on no trade with the 
alien’s country, did not fulfill the condition of such alien’s entry into this 
country and . . . such failure to maintain his status as a treaty merchant 
authorized his deportation without regard to his attitude toward this, 
or toward his own country.”’ 


International copyright protection. 
KHAN v. LEo Fest, 165 F. (2d) 188. 


Circuit Court of Appeals, Second Circuit, Dee. 20, 1947. A. Hand, 
C. J. 


This decision gave protection to the copyright on a song ‘‘Rum and 
Coca-Cola’’ composed in Trinidad by a native of that island in 1943 and 
covered by a United States copyright issued in 1945, against the defendants 
who obtained in December, 1944, a United States copyright on a similar 
song with identical title. 


Aliens—de portation—‘‘entry.’’ 
Yuxio Cuar v. BONHAM. 165 F. (2d) 207. 
Cireuit Court of Appeals, Ninth Circuit, Dee. 29, 1947. 


Habeas corpus was granted against the detention and deportation of a 
Japanese national who had entered the United States in 1907, remained 
within the continental United States until 1934, gone to Alaska then as a 
seasonal employee of a Seattle cannery company to be returned at the end 
of the season, and whose vessel bringing him back from Alaska to Seattle 
made an unscheduled stop of three hours at Victoria, British Columbia. 
Petitioner was below at the time, and knew neither of the intention of the 
ship to leave United States waters nor that it had done so. He was arrested 
for deportation in 1941 on the ground that at the time of his alleged 
entry in 1934 he was not in possession of an unexpired immigration visa 
and was an alien ineligible to citizenship. Habeas corpus had been denied 
by the District Court for the Western District of Washington, but was 
granted on appeal, the court holding on the authority of Delgadillo v. 
Carmichael, 68 Sup. Ct. 10 (1947), that the return from the brief un- 
scheduled stop in the Canadian port was not an ‘‘entry’’ for immigration 
law purposes. 
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Nattonality—expatriation. 

ATTORNEY GENERAL OF UNITED STATES v. RICKETTS. 165 F. (2d) 
193. 

Circuit Court of Appeals, Ninth Circuit, Dec. 30, 1947. Healy, C. J. 


Ricketts was born in Oklahoma Feb. 3, 1902 of native-born parents, and 
was taken by his parents to Canada in 1910, where his father in 1914 
became naturalized as a British subject. Ricketts continued to reside in 
Canada with his parents until attaining his majority, and three years 
thereafter returned to the United States for about six months; thereafter 
he returned to Canada for ten years, and again entered the United States 
in 1936 and has remained there since, participating in civic affairs and 
voting in elections. The immigration authorities contended that Ricketts 
had lost American citizenship, and he thereupon brought an action before 
the District Court for the Eastern District of Washington seeking a 
declaratory judgment that he was a national of the United States. Judg- 
ment was given in his favor and the Attorney General of the United States 
appealed. 

Held, affirmed. The Court said, in part, after citing the Nationality 
Act of 1940: ‘‘The statute provides that a person who is a national of the 
United States, whether by birth or naturalization, shall lose his nationality 
by obtaining naturalization in a foreign state, either upon his own applica- 
tion or through the naturalization of a parent, ‘provided however, That 
nationality shall not be lost as the result of the naturalization of a parent 
unless and until the child shall have attained the age of twenty-three years 
without acquiring permanent residence in the United States: Provided 
further, That a person who has acquired foreign nationality through the 
naturalization of his parent or parents, and who at the same time is a 
citizen of the United States, shall, if abroad and he has not heretofore 
expatriated himself as an American citizen by his voluntary act, be 
permitted within two years from the effective date of this chapter to 
return to the United States and take up permanent residence therein, and 
it shall be thereafter deemed that he has elected to be an American citizen.’ 
Failure to return and take up permanent residence during the prescribed 
period is deemed by the statute to be a determination on the part of such 
person to discontinue his status as an American citizen and estops him 
from thereafter claiming evidentiary that status. 

‘‘The decisive question here is whether there is substantial evidentiary 
support for the finding . . . that appellee did not by his own voluntary 
act expatriate himself. The Attorney General insists that prior to ap- 
pellee’s entry into the United States for permanent residence he was shown 
to have elected to become a Canadian national. The argument is based 
mainly on two facts, (1) that appellee, during his minority, had held 
public office in Canada, and (2) that after attaining his majority he had 
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voted once at a provincial election in Alberta and had several times voted 
in that province at school municipal elections. 

‘*Coneerning the office held, appellee testified that the post was that of 
counsellor or secretary of the school board in an isolated community where 
there were many foreigners who could not write English. Someone with 
knowledge of the language was needed for the post, and appellee, who was 
at the time about eighteen years old, undertook to fill it. The Attorney 
General concedes that the mere holding of public office during minority is 
not an act of expatriation, since an infant is incapable of a binding choice, 
Perkins v. Elg, 307 U. S. 325, 59 S. Ct. 884, 83 L. Ed. 1320. It is con- 
tended only that appellee’s conduct in this respect bears on his mental 
attitude. Similar if more persuasive effect is claimed for his conduct in 
voting, that is to say it is not contended that the act of voting amounts to 
expatriation as a matter of law, but that it is strong evidence of an election 
to expatriate. 

‘‘Appellee’s conduct in other particulars is said to evidence such an 
election, notably statements of Canadian nationality which he made in the 
filling out of forms in various of his clashes with the Immigration Service. 
.. . He said that the formal statements were, in effect, dictated or coerced 
by the Service. A like explanation was proffered of a statement contained 
in a selective service form, made out in Spokane while appellee was under 
arrest by the Service and was being threatened with deportation. 

‘‘On the other side there is testimony of numerous witnesses in support 
of the court’s finding that appellee has continuously asserted his claim of 
United States citizenship. His persistence in returning to this country 
and his long residence here, on an apparently permanent basis, are facts 
tending further to negative the thought that he had voluntarily expatriated 
himself. It is undeniable that his conduct was equivocal, but not more so, 
perhaps, than was his status. By virtue of his American birth and the 
later naturalization of his father in Canada he was at once a citizen of the 
United States and a Canadian national. His American citizenship is 
deemed to continue unless he has been deprived of it through the operation 
of a treaty or congressional enactment, or by his ‘voluntary action in con- 
formity with applicable legal principles.’ Perkins v. Elg, supra, 307 U. S. 
page 329.... 

“‘The proviso does not undertake to specify what voluntary act or acts 
will amount to an expatriation. In that respect the framers of the legisla- 
tion seem to have been content to follow the not very precise verbiage of 
Chief Justice Hughes in Perkins v. Elg. The departmental decisions bear- 
ing on the subject, so far, at least, as they have been called to our notice, 
are neither consistent nor particularly persuasive. In considering cases 
affected by the statutory proviso we must remember that Congress intended 
to extend liberal treatment to those of dual nationality regardless of their 
age at the time of the Act’s passage or the length of their prior residence 


490 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


abroad. Being remedial, the proviso is entitled to a liberal construction.’’ 
(In referring to the departmental decisions, the Court cited Matter of W, 
Administrative Decisions under the Immigration and Nationality Laws, 
Vol. I, p. 24, and Matter of S, tbid., 476, 481.) 


Naturalization—restdence. 
UNITED STATES v. LARSEN. 165 F. (2d) 483. 
Circuit Court of Appeals, Second Circuit, Dec. 31, 1947. 


Reversing the District Court for the Eastern District of New York, the 
Court denied naturalization to a Norwegian national who had entered the 
United States Oct. 24, 1922, who had volunteered Jan. 14, 1942 for service 
in the Norwegian armed forces, who had served outside the United States 
in those forces until July 10, 1945 (except for a twelve-day visit), and 
who petitioned for naturalization Aug. 23, 1945. The Court held, in a per 
curtam opinion, that the law makes ‘‘an actual absence from this country 
for a year or more during the five years preceding the filing of the petition 
for naturalization an absolute bar to the granting of it unless one of the 
statutory exemptions is proved.’’ In re Hilden, 60 F. Supp. 845 (S. D. 
N. Y., 1945), was cited in support of this construction of the Nationality 
Act of 1940. 


Naturalization—‘‘good moral character.’’ 

IN RE Moous. 73 F. Supp. 150. 

District Court, Western District of Pennsylvania, July 17, 1947. 
Gourley, D. J. 


Naturalization was denied petitioner, a native of Yugoslavia, who had 
there married in 1911 and had one child, who came to the United States in 
1913, and who had last communicated with his wife and child in 1918 and 
had not contributed to their support since that time. The Court said, in 
part: 


“‘ “Naturalization is_a privilege not a right,’ and the burden is on the 
petitioner to establish facts that entitle him to that privilege, including 
the fact that he has been of good moral character for the statutory period 
of five years prior to the filing of his petition for citizenship. ‘Good 
moral character’ which an alien seeking naturalization must prove results 
from acts and conduct of an individual, and is of such a character as 
measures up to the standards of average citizens of the community in 
which the alien resides. What is of good moral character within the 
meaning of the statute is not easy of determination in all cases. The 
standard may vary from one generation to the other. A husband and 
father has not only a moral and marital obligation in the eyes of God to 
provide for a wife and child, but an absolute legal obligation to make or 
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provide proper maintenance and care. . . . The conduct of the petitioner 
continues to this day, as far as neglect to show some interest or concern in 
the welfare of his wife, his child at this time, no doubt, being self-sustain- 

‘*Furthermore the acts and conduct of the petitioner, in failing to pro- 
vide for his wife and child, do not measure up to the standards of the 
average American citizen, and I do not believe that the petitioner would 
be well disposed to the good order, welfare and happiness of this country.”’ 


Naturalization—residence—status while prisoner of war. 
IN RE YARINA. 73 F. Supp. 688. 
District Court, Northern District of Ohio, Aug. 22, 1947. Freed, D. J. 


Naturalization was granted a petitioner who had come to the United 
States in 1923 as a two-year-old child. In March, 1941 he went to Wake 
Island, fought against the Japanese attack there in December, 1941, and 
was taken as a prisoner of war to Shanghai and later Japan, where he was 
held until August or September, 1945. He thereafter returned to the 
United States, married a citizen, and sought naturalization under the 
statute requiring three years continuous legal residence preceding the 
filing of his petition. Under section 707 of title 8, United States Code, 
which provides that absence for a continuous period of one year or more 
breaks the continuity of residence, the Commissioner of Naturalization 
and Immigration urged that incarceration of petitioner in the Japanese 
prison camp during the period in question prevented his naturalization. 
The Court said: 


‘‘Absence from the United States manifestly means absence voluntarily 
initiated. The petitioner never left the United States. But the forces 
of the enemy transported him to a prison camp from Wake Island. Under 
the circumstances, therefore, Yarina never left his residence in the United 
States within the purview of the statute. It is this Court’s considered 
judgment that the petitioner’s continuous residence in this country which 
began on August 7, 1923 was never interrupted by the acts of his Japanese 
captors. 

“‘The Commissioner’s contention, in which it is claimed he is supported 
by In re Hilden, D. C., 60 F. Supp. 845, may have some force or argument- 
ative value if the petitioner had voluntarily left the United States and his 
return was prevented by acts beyond his control. That is not the case 
here presented. 

“Tt is not the strongly impelling motive of gratitude for his acts of 
bravery in defending the territory of the United States against the ag- 
gression of the enemy, but logical reasoning that brings this Court to the 
conclusion that the petition of Yarina should be granted.’’ 
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Nationality—expatriation. 

INovyE v. CuARK. 73 F. Supp. 1000. 

District Court, Southern District of California, Sept. 5, 1947. Cava- 
nah, D. J. 


Plaintiffs of Japanese ancestry, born in the United States, brought ac- 
tions to cancel their renunciations of American citizenship made while 
detained in Relocation Centers together with Japanese who were not 
American citizens. One was only 17 when he signed his application for 
renunciation. After discussing the conditions in the Relocation Centers 
and the strong pressure brought upon plaintiffs by anti-American Japanese 
present in these centers, the Court found that the renunciations had been 
signed under duress, coercion and undue influence, and therefore were null 
and void. The plaintiff who was only 17 was held to be below the legal 
age at which he could expatriate himself, the court citing U. S. ex rel. 
Baglivo v. Day, 28 F. (2d) 44, and Ex parte Chin King, 35 Fed. 354. 
The Court further pointed out: ‘‘Furthermore, these plaintiffs have not 
expatriated themselves. To constitute an expatriation there must be an 
actual removal from the country of which the individual is a citizen or a 
subject, made voluntarily by a person of full age.’’ 


Naturalization—expedited for military service. 

PETITION oF You Lo CHEN. 74 F. Supp. 619. 

District Court, District of Massachusetts, Sept. 19, 1947; rehearing 
Nov. 18, 1947. Sweeney, D. J. 


A Chinese national came to the United States in 1936, entered the Uni- 
versity of Illinois as a student and took part in ROTC training, and in 
early 1942 sought admission to the United States Army for service in 
Burma. He passed the physical examination and was given several in- 
oculations by the Army, but was informed that there was then no opening 
for one of his qualifications. The Court found that he did everything 
possible to enter the armed forces, but was never actually called to service. 
Naturalization was granted under the provision of the Nationality Act 
permitting naturalization of aliens who served ‘‘in the military or naval 
forces of the United States during the present war.’’ The Court stated that 
the ROTC service was not the basis, but the efforts to enter the army in 1942, 
citing Petition of Delgado, 57 F. Supp. 460, and Petition of Agustin, 62 
F. Supp. 832, 885. The Court said: ‘‘This petitioner should not be denied 
citizenship because he technically did not have ‘service’ in the true military 
sense of the word.’’ 
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Naturalization—‘‘good moral character’’—procedure of examination. 

PETITION OF F. 73 F. Supp. 655. 

District Court, Southern District of New York, Oct. 1, 1947. Rifkind, 
D. J. 


Naturalization was denied to a petitioner who admitted the commission of 
adultery within the five year period for which proof of good moral char- 
acter was required. At the time petitioner had been living apart from 
his wife for eleven years. The Court vigorously criticized the manner in 
which the naturalization examiner had extracted the admission from pe- 
titioner, who was not represented by counsel. 


Jurisdiction—crime by alien member of crew of merchant vessel. 

UniTep States v. Dixon. 73 F. Supp. 683. 

District Court, Eastern District of New York, Oct. 7, 1947. Byers, 
D. J. 


Defendant moved to dismiss indictments brought against him for 
manslaughter and assault on the American merchant vessel Silliman pro- 
ceeding out of Ceuta, Spanish Morocco. He was a British subject and 
cook of the vessel. The master of the vessel at once arranged for a launch 
to take the defendant and his victim ashore. The next morning the master 
gave written authority to the British Consul at Ceuta (in the absence 
of an American Consul) to guard the men and make a report to the United 


States Consul at Tangier. Six days later the British Vice-consul handed 
the defendant over to the master of another American merchant vessel 
to bring to the United States; and on his arrival defendant was arrested 
and held for trial in the place where he was first brought into the country. 

The Court denied the motion to dismiss, holding that the crime had been 
committed within American jurisdiction on a vessel on the high seas. It 
said, in part: 


“It is the present view that the master of the Silliman could have 
brought Dixon here in custody, and that he merely accomplished that pur- 
pose by securing the assistance of the British Vice-Consul and that of the 
master of the Richardson. 

“Dixon was not entitled to any intervention of the courts of Spanish 
Morocco, or of Great Britain. He had signed on a merchant ship of the 
United States and thereby subjected himself to the laws of this country, 
and he has been duly indicted, and must stand trial... . 

“‘He was never in the custody of the British Vice-Consul as such, but the 
latter was requested by the master of the defendant’s ship to assist in the 
discharge of the latter’s duty and authority; no necessity for extradition 
arose, as the defendant never sought asylum in any country... . 

“It is no answer to the manslaughter charge that the alleged victim died 
ashore in the hospital, and not on the ship where seemingly he was shot.’’ 
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Immunity from jurisdiction—sutt against foreign government. 

ISBRANDTSEN COMPANY, INC. v. NETHERLANDS East INDIES GOVT. ET AL. 
78 F. Supp. 48.* 

District Court, Southern District of New York, Nov. 3, 1947. Coxe, 
D. J. 


Plaintiff company, as owner and operator of the American steamship 
Martin Behrman, brought an action against the Netherlands East Indies 
Government, H. J. Van Mook, and the Netherlands Government, growing 
out of the seizure of the vessel in the Netherlands East Indies. A sugges- 
tion of immunity was presented to the Court in two communications from 
the Acting Secretary of State addressed to the Attorney General and trans- 
mitted by him to the court. Each was accompanied by a communication to 
the Department of State from the Netherlands Ambassador, stating that the 
Netherlands and the Netherlands East Indies are parts of the Kingdom 
of the Netherlands, a sovereign state which had not consented to be sued, 
and that the acts imputed to Dr. Van Mook were done in his official capacity 
as the chief governmental officer administering the Netherlands East Indies. 
The communication from the Secretary of State said that ‘‘this Govern- 
ment recognizes the claim of immunity presented by him on behalf of the 
respondents, since the Department of State considers that they are not 
subject to judicial process in the courts of this country.”’ 

The court granted the immunity sought by respondents, merely quoting 
the communications and saying: ‘‘This suggestion of immunity follows the 
customary procedure in cases of this kind (see Compagnie Espanola v. 
Navemar, 303 U. S. 68; Mexico v. Hoffman, 324 U. S. 30), and I think 
that immunity from suit claimed on behalf of the respondents must, there- 
fore, be granted.’’ 


War damage claims—U. S. statute—loss by enemy submarine action. 

Matson Nav. Co. v. War DAMAGE Corp. 74 F. Supp. 705. 

District Court, Northern District of California, Nov. 17, 1947. Good- 
man, D. J. 


While en route from Hawaii to the continental United States, plaintiff’s 
steamship Lahaina was attacked and sunk by a Japanese submarine, on or 
about Dee. 11, 1941. Plaintiff sought to recover from the War Damage 
Corporation the value of the steamship, contending that this incident fell 
within the protection afforded by defendant under the amendment of March 
27, 1942 to the Reconstruction Finance Corporation Act, 56 Stat. 175. Pro- 
tection under that amendment was extended to real and personal property 
‘‘situated in the United States (including the several States and the Dis- 
trict of Columbia), the Philippine Islands, the Canal Zone, the Territories, 


* From manuscript copy made available by Mr. W. R. Vallance, Washington, D. ©. 
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and possessions of the United States, and in such other places as may be 
determined by the President to be under the dominion and control of the 
United States,’’ and ‘‘to such property in transit between any points 
located in any of the foregoing.’’ Compensation for the loss or damage 
to such property, subsequent to Dec. 6, 1941 and prior to the establishment 
of the insurance system on July 1, 1942, was provided ‘‘ without requiring 
a contract of insurance or the payment of premium or other charge.’’ 

In denying plaintiff’s contention that the sinking of the steamship was 
loss or damage to ‘‘property in transit between’’ Hawaii and the United 
States within the meaning of the statute, the Court pointed to its legislative 
history and its primary purpose to deal with the fear of enemy bombing 
along the coasts. 


Aliens—entry—Canadian Indians rights under Jay Treaty and laws. 

UNITED STATES EX REL. GOODWIN v. KARNUTH. 74 F. Supp. 660. 

District Court, Western District of New York, Nov. 28, 1947. Knight, 
D. J. 


Petitioner, a full-blooded American Indian born on the Six Nations 
Reservation in Ontario and claiming to be a member of the Upper Cayuga 
Tribe of the Six Nations Indians, married in 1934 a native citizen of 
Canada of the white race. She had entered the United States and was 
taken into custody by the United States immigration officials for deporta- 
tion on the ground that she was not in possession of an immigration visa 
and passport. On her petition for habeas corpus, the court ordered her 
discharge from custody, on the ground that section 226a of Chapter 6 of 
Title 8 of the United States Code, dealing with immigration, provided 
that, ‘‘This chapter shall not be construed to apply to the right of American 
Indians born in Canada to pass the borders of the United States.’’ In 
so holding the Court held that the term ‘‘ American Indian’’ was to be 
given ‘‘a racial connotation’’ rather than ‘‘a political connotation,’’ based 
upon the Indian Act of Canada, which in section 14 provided that ‘‘ Any 
Indian woman who marries any person other than an Indian .. . shall 
cease to be an Indian within the meaning of this Act,’’ except for her share 
of annuities and moneys distributed to Indians. 

Judge Knight said, in part, ‘‘It appears that no case precisely like the 
present has been judicially decided. McCandless v. United States, 25 F. 
2d 71, was decided by the Circuit Court of Appeals, 3rd Cir. on March 9, 
1928, a few days before the enactment of 8 U. S. C. A., § 226a. In that 
case Paul Diabo, a full-blooded Indian of the Iroquois tribe, known as the 
Six Nations, born on a reservation of that tribe in the Dominion of Canada, 
had been arrested on a warrant issued on complaint of the Commissioner 
of Immigration for the port of Philadelphia for an alleged violation of law 
in entering the United States without complying with the immigration 
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laws. The question was decided on a writ of habeas corpus. ‘After 
hearing he was discharged from custody, whereupon this appeal was taken, 
and the question involved is whether the immigration laws of the United 
States apply to members of the tribe of the Six Nations born in Canada.’ 
25 F. 2d at page 71. 

“‘The Cireuit Court quoted Article III of the Jay Treaty, 8 Stat. 117, 
made in 1794 between Great Britain and the United States, and article 9 
of the Treaty of Ghent, 8 Stat. 222, which ended the war of 1812, and 
affirmed the order of the court below (D. C. 18 F. 2d 282) discharging 
Diabo from custody. ... 

‘* Article III of the Jay Treaty of 1794 provided: ‘It is agreed that it 
shall at all times be free to his Majesty’s subjects, and to the citizens of the 
United States, and also to the Indians dwelling on either side of the said 
boundary line, freely to pass and repass by land or inland navigation, into 
the respective territories and countries of the two parties, on the continent 
of America (the country within the limits of the Hudson’s Bay Company 
only excepted).’ 

‘‘Respondent urges that the Jay Treaty was abrogated by the War of 
1812 (citing Karnuth v. United States, 279 U. S. 231, 49 S. Ct. 274, 73 L. 
Ed. 677) and that under the Treaty of Ghent and said section 226a only 
members of Indian tribes were intended. I do not agree with this view. 

‘“Article 9 of the Treaty of Ghent provided: ‘The United States of 
America engage to put an end, immediately after the ratification of the 
present treaty, to hostilities with all the tribes or nations of Indians with 
whom they may be at war at the time of such ratification; and forthwith 
to restore to such tribes or nations, respectively, all the possessions, rights, 
and privileges, which they may have enjoyed or been entitled to in one 
thousand eight hundred and eleven, previous to such hostilities * * *.’ 

‘* Article III of the Jay Treaty mentions ‘the Indians dwelling on either 
side of the said boundary line.’ The Cireuit Court in McCandless v. 
United States, supra, 3 Cir., 25 F. 2d 71, at page 73, held that the Treaty 
of Ghent ‘recognized and restored the Indian status of the Jay Treaty.’ 
Section 9 of the Treaty of Ghent mentions ‘tribes or nations of Indians.’ 
Said section 226a mentions ‘American Indians born in Canada.’ If the 
latter term is broader in its connotation than the terms used in the treaties, 
the statute must prevail ‘for it is well settled that in case of a conflict 
between an act of Congress and a treaty,—each being equally the supreme 
law of the land,—the one last in date must prevail in the courts.’ Hijo ¥. 
United States, 194 U. S. 315, 324... .”’ 
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Nationality—expatriation—military service under duress—oath of al- 
legiance. 

IN RE GOGAL. 75 F. Supp. 268. 

District Court, Western District of Pennsylvania, Dec. 31, 1947. 
Gourley, D. J. 


Gogal was born in the United States in 1901, taken by his mother to 
Czechoslovakia in 1904, was met there in 1911 or 1912 by his father who 
soon thereafter died, and in 1922 received a notice that he would be in- 
ducted in the Czeschoslovak army. Believeing that he was an American 
citizen and therefore need pay no attention to the notice, he disregarded 
the formal notice of induction on Oct. 1, 1922; and on Oct. 28, 1922, 
shortly after he reached the age of 21, he was forcibly seized by the 
gendarmes and turned over to the Czechoslovak military authorities. He 
stated that thereupon he was given a uniform, was taken with a large 
number of men to a field, and that some distance away an officer read 
something he could not hear or understand. He stated that he was not 
required to raise his hand nor was any oath administered to him, and that 
neither before nor after did he take any oath of allegiance to Czechoslovakia. 
He served two years in the army, and in 1927 sought to come to the United 
States. He was denied an American passport by the American consulate 
at Prague, but the following year was permitted to enter the United States 
from Canada as an American citizen. Thereafter he resided in the United 


States, but when he sought to obtain a passport for his wife and children 
to come to this country, the authorities denied that he was an American citi- 
zen. After military service in World War II, he petitioned for naturaliza- 
tion as an American citizen. 


The Court denied the petition for naturalization, finding that he was 
an American citizen by birth and had never expatriated himself. The 
Court held that the petitioner ‘‘was inducted into the Czechoslovakian 
Army under duress, force, fear and intimidation,’’ and added: ‘‘The 
statute providing that a national of the United States by birth or nautrali- 
zation shall lose his nationality by entering, or serving in, the armed forces 
of a foreign state, unless expressly authorized by laws of the United 
States, does not cause loss of nationality where such a person is drafted 
over his protest into foreign military service, and the statute is limited 
to cases where induction into foreign military service is voluntary.’’ On 
this point the Court cited the Attorney General’s Opinion no. 130, volume 
40, Oct. 16, 1947, 16 Law Week 2249. 

As for expatriation by the taking of an oath of allegiance to a foreign 
state, the Court said: ‘‘At the time of his induction petitioner was taken 
to a field . . . together with a large group of men; he was not required 
to raise his arm to Almighty God; he did not hear what was being 
stated, and was not informed that an oath was being administered. It is 
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impossible for any person to swear before their God, or affirm, that certain 
things will be done or not done without knowing or hearing that to which 
the oath is being taken.’’ Consequently, the Court found that there had 
been no oath of allegiance to Czechoslovakia. 


State responsibilty—inducing another government to embargo ship. 
ments. 

ANGLO-AMERICAN TRADING Corp. v. UNITED STATES. 75 F. Supp. 
260. 

United States Court of Claims, Jan. 5, 1948. 


Plaintiff brought an action against the United States to recover for an 
alleged wrongful taking of plaintiff’s meat in New Zealand on the theory 
that the United States, through the Combined Food Board, induced the 
New Zealand Government to embargo its shipment from New Zealand. On 
defendant’s demurrer to the petition and plea to the jurisdiction, plaintiff’s 
petition was dismissed. The Court said with respect to plaintiff’s claim: 

‘*It says the Government of New Zealand was induced by the United 
States and Great Britain to put on this embargo, and, hence, it concludes 
that the United States took its meat and so is required by the Fifth 
Amendment to pay for it. 

‘‘For more than one reason plaintiff is not entitled to recover. Even if 
the embargo had been imposed by this country, plaintiff would not be 
entitled to recover. . . . A fortiori, it could not be liable for an embargo 
imposed by a foreign government. 

**Tt could not be liable even though its officers illegally conspired with 
others to induce the foreign government to do so.”’ 


Aliens—denial of commercial fishing license to alien ineligible for 
citizenship. 

TAKAHASHI v. FISH AND GAME ComM. 185 P. (2d) 805. 

California Supreme Court, Oct. 17, 1947. Edmunds, J. 


In a mandamus proceeding brought by a Japanese national to compel 
the Fish and Game Commission of California to issue him a commercial 
fishing license, the Court ordered judgment for the defendants, reversing 
the decision below which had directed the issuance of a license. Section 
990 of the California Fish and Game Code required every person, engaging 
in commercial fishing or bringing fresh fish ashore in the state, to obtain 
a license, which ‘‘may be issued to any person other than a person ineligible 
to citizenship.’’ Plaintiff sought, unsuccessfully, to have this law held 
unconstitutional. 

Admitting that the protection of the Fourteenth Amendment extends 
to aliens within the United States as well as to citizens, the Court said that 
classification did not violate the requirement of ‘‘equal protection of the 
laws’’ when it had substantial relation to a legitimate object sought to be 
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accomplished. It had long been held that a state might discrimate 
against all aliens with respect to taking fish or game, and the court stated 
that for conservation purposes it was reasonable to discriminate between 
those eligible to naturalization and those not eligible. It stated that if it 
were necessary to cut down on the number of persons who might hunt and 
fish, ineligible aliens should be the first to be deprived of the privilege, 
adding ‘‘it may not be said that the refusal of the state to allow aliens 
ineligible to citizenship in the United States to take, or assist in the taking 
of, fish for private use is so palpably arbitrary as to deny such aliens 
constitutional guarantees.’’ The court also pointed to decisions upholding 
the constitutionality of laws forbidding aliens ineligible to citizenship to 
own agricultural land. 

Despite plaintiff’s contentions, the Court found that the California 
statute did not single out Japanese alone as aliens ineligible for citizenship, 
and that the statute could not violate plaintiff’s treaty rights since the 
treaty between the United States and Japan had been terminated in 1940. 

So far as concerned the bringing ashore of fish caught beyond California 
waters, the court said: ‘‘it is well established that the state, in the exercise 
of its police power may regulate and control the taking, possession and 
sale, or transportation, of fish and game. This principle is applicable to 
sea products caught upon the high seas beyond the three-mile limit of state 
jurisdiction and sought to be brought into or transported over portions 
of the state which have been subjected to statutory regulations affecting 
the taking, possession, and sale of fish and other marine products... 
(citing and discussing cases] . . . in furtherance of its declared public 
policy to prohibit ineligible aliens from taking its animals ferae naturae, 
the state may also refuse to issue a commercial fishing license to aliens 
ineligible to United States citizenship so as to permit them to bring ashore 
sea products at any point in the state for the purpose of selling the same 
in a fresh state.’’ 

Three judges dissented, on the grounds that, ‘‘There is no reason why 
aliens ineligible to citizenship may be placed in a class by themselves, at 
least as long as they are residents of the state’’; that under Truax v. Raich, 
239 U. S. 33, aliens may not be denied the right to work generally; and 
that even if all aliens might be denied the right to engage in commercial 
fishing, ‘‘yet there is no conceivable basis for discrimination between dif- 
ferent classes of aliens.’’ 


Treaties—state succession—rights of Irish nationals under British 
treaty. 

HanaFin v. McCartuy. 57 Atl. (2d) 148. 

Supreme Court of New Hampshire, Feb. 3, 1948. Duncan, J. 


Three Irish residents of Ireland brought a partition action with respect 
to land in New Hampshire which had belonged to a relative who died 
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intestate. Defendants, sisters of plaintiffs, moved to dismiss the action 
on the ground that under New Hampshire law only resident aliens might 
take or hold real estate. The Supreme Court of New Hampshire held 
that defendants’ motion to dismiss should be denied, in view of the Con- 
vention Relating to the Tenure and Disposition of Real and Personal 
Property, signed by the United States and Great Britain on March 2, 
1899. The Court held the provisions of that Convention, whereby na- 
tionals of one country were allowed a period within which to sell real 
property which they would inherit if not forbidden by the local laws, were 
effective between Ireland and the United States. The Court said: 


‘“While by Article IV, provision was made for adhesion to the Conven- 
tion, upon notice, by colonies and foreign possessions of Her Britannic 
Majesty, and territories beyond the seas governed by the United States, 
no serious doubt appears concerning the binding effect of the treaty upon 
Ireland as a part of the United Kingdom, one of the original contracting 
parties. .. . See Bamforth v. Ihmsen, 28 Wyo. 282, 204 U. 345, 205 P. 
1004. As to the parties, the provisions of Article 1V of the treaty were 
plainly inapplicable. 

‘*Since the signing of the treaty, the Free State of Ireland, now Eire, has 
been created out of Ireland, by Articles of Agreement dated December 6, 
1921, and given the force of law by act of the Imperial Parliament. 12 
Geo. 5, ce. 4; 60 L. R. Stats. 4 (1922). By these Articles, the Irish Free 
State took the ‘same constitutional status in the Community of Nations 
known as the British Empire, as the Dominion of Canada,’ and other 
dominions (Schedule, par. 1), and its position in relation to the Imperial 
Parliament and Government was established as equivalent to that of 
Canada. Id., par. 2. In 1922, the Irish Free State (Constitution) Act 
was adopted, by which the executive authority of the Free State was vested 
in the King, exercisable by the representative of the Crown... . 

‘‘In neither of these acts was the status of existing treaties expressly 
adverted to. While in practice since 1922, many treaties binding upon 
the Irish Free State have been concluded in the name of the Government 
of Ireland, the practice of His Majesty’s serving as contracting party in 
respect of Ireland still survives. See 32 Am. Jour. Int. L., 467, 480 et 
seq. In Murray v. Parkes [1942], 2 K.B. 123, the view was expressed 
that the status of Ireland as a member of the British Commonwealth of 
of Nations has remained unchanged since the Acts of Parliament of 1921 
and 1922, although the parliamentary powers of the Free State were 
broadened by the Statute of Westminster. 22 Geo. 5, c. 4. See also ‘The 
Status of the Irish Free State,’ 22 Can. Bar. Rev. 183. 

‘‘The defendants have called to our attention no action on the part of 
the Irish Free State, or Eire, which would indicate repudiation by that 
government of the treaty of 1899. By statute, it has been provided that 
aliens may take, acquire, hold, and dispose of real property in that country, 


| 
| 
0 
A 
A 


JUDICIAL DECISIONS 501 


in the same manner as citizens. Aliens Act, 1935 of Ireland (No. 14 of 
1935). Of the binding effect of a treaty upon a state succeeding to one 
of the party states, it has been said: ‘It is evident that on the creation of 
a new State, by a division of territory, that new state has a sovereign right 
to enter into new treaties and engagements with other nations, but until 
it actually does, the treaties by which it was bound as a part of the whole 
state will remain binding on the new state and its subjects.’ Moore, 
Int. Arb., III, 3321, 3223 [sic] ; Crandall, Treaties, Their Making and En- 
foreement, 2d Ed. 437. Generally speaking, it is recognized that ‘a state 
formed by separation one from another * * * succeeds to such treaty 
burdens of the parent state as are permanent and attached to the terri- 
tory embraced in the new state.’ Crandall, supra, 434, and authorities 
cited. 

‘‘As was pointed out by Mr. Justice Cardozo speaking for the Court, 
in Techt v. Hughes, 229 N. Y. 222 . . . the problem is more political than 
judicial, and because of the reciprocal nature of privileges relating to 
ownership of lands, ‘the inference is a strong one * * * that the privileges, 
unless expressly revoked, are intended to endure.’ Holding that treaty 
provisions were not abrogated by war between the parties, the opinion 
comments that ‘until the political departments have acted, the courts, in 
refusing to give effect to treaties, should limit their refusal to the needs 
of the occasion’ and in determining whether a treaty survives, reach their 
conclusions in the light of such broad consideration as ‘the dictates of fair 
dealing, and the honor of the nation.’ See also Uren, The Succession of 
the Irish Free State, 28 Mich. L. Rev. 149; 48 C. J. S., International Law, 
15. 

‘Applicability of the view that the obligations of a sovereignty are 
binding upon its successor is supported by the exchange of notes in 1924 
and 1925 between the Department: of State and the British Foreign Office, 
through the American Ambassador at London, printed as a note by the 
Department of State to the original Convention. It there appears that 
‘the establishment of the Irish Free State is not regarded (by the British 
Government) as affecting the applicability to Ireland of the convention 
of the 2nd March, 1899, relative to the disposal of real and personal prop- 
erty.’ Treaty Series, No. 146, pp. 3, 4. 

“In the absence of evidence of any different view in the matter on the 
part of the political departments either of the Irish Government or our own, 
We are justified in relying upon the view expressed by the British Govern- 
ment, which we understand to be accepted by the State Department and re- 
garded by it as being presently in force. See Sullivan v. Kidd, 254 U. S. 
433, 442 . . .; Terlinden v. Ames, 184 U. S. 270, 285 et seq . . .; Clark v. 
Allen, 331 U. §. 503; 67 S. Ct. 1431; ‘The Legal Nature of Treaties,’ 10 
Am. Jour. Int. L. 706, 721, 722. It follows that to the extent that our 
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statute conflicts with the provisions of the treaty, the former is superseded 
by the latter, which must control. ... 

‘‘We accordingly conclude that in accordance with the treaty of 1899, 
the plaintiffs have an estate by inheritance, and may take their respective 
interests in the New Hampshire real estate of the decedent for purposes of 
sale as provided by the treaty.’’ 


Foreign decrees—effect of Nazi denationalization and sequestration. 

v. BasLeR LEBENS-VERSICHERUNGS-GESELLSCHAFT IN BASEL. 
73 N. Y. S. (2d) 523. 

New York Supreme Court, Trial Term, New York County, June 24, 
1947. Church, J. 


Plaintiffs, the insured and his beneficiary under life insurance policies 
issued in Hamburg, Germany, in 1929 and 1931 by the attorney in fact in 
Germany of a Swiss insurance company, brought an action against that 
insurance company to recover the cash surrender values of the policies. 
When the policies were issued plaintiffs were German nationals resident in 
Germany, but thereafter came to the United States and became American 
citizens. A German decree of July 14, 1933 provided that German nationals 
residing abroad could be declared to have lost their German citizenship if 
they had jeopardized German interests by violating their duty and loyalty 
to Germany, and that upon the loss of citizenship the property of such 
citizens was forfeited to the German Government. Under German Foreign 
Exchange decrees, persons domiciled in Germany and corporations having 
a place of business in Germany were required to transfer property to the 
Reichsbank unless acquired with the written license of the Foreign Ex- 
change Office. On Jan. 12, 1937 defendant informed plaintiffs’ attorney 
in fact in Germany that as plaintiff no longer resided in Germany the 
remittance of the cash surrender value of the policy came within the 
Foreign Exchange Control laws and decrees. 

On May 31, 1939 the German Government informed defendant that 
payment of the cash surrender value of the policies should be made only 
with the express approval of the German Foreign Exchange Office. On 
Oct. 31, 1939 the German citizenship of plaintiffs was revoked, and on Dee. 
14, 1939 the German Government informed the defendant that plaintiffs’ 
property had been attached. On Mar. 23, 1940 it was declared forfeited, 
and on Sept. 9, 1940 the defendant at its Berlin branch paid the cash 
surrender value of the policies to the German Government. 

The court directed judgment in favor of the defendant, dismissing the 
complaint without prejudice to any action or proceeding for the enforce- 
ment of whatever rights they may now or hereafter have in Germany oF 
Switzerland. 

In holding that the defendant had successfully sustained this defense, 
the court quoted with approval from Holzer v. Deutsche Reichsbahn-Gesell- 
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schaft, 277 N. Y. 474, 478-9, 14 N. E. (2d) 798, 799-800, in part as follows: 
‘“‘Under the decisions of this court and of the Supreme Court of the United 
States, the law of the country or state where the contract was made and 
was to be performed by citizens of that country or state governs. Salimoff 
& Co. v. Standard Oil Co. of New York, 262 N. Y. 220. . . . Within its own 
territory every government is supreme (United States v. Belmont, 301 
U. S. 324...) and our courts are not competent to review its actions. 
Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N. Y. 372. 
... We have so held, ‘however objectionable’ we may consider the con- 
duct of a foreign government. Dougherty v. Equitable Life Assur. Soe. 
of the United States, 266 N. Y. 71, 83. . . . ‘Every sovereign State is bound 
to respect the independence of every other sovereign State, and the courts 
of one country will not sit in judgment on the acts of the government of 
another done within its own territory.’ Oecetjen v. Central Leather Co., 246 
U. S. 297, 303. . . . In the Dougherty Case, supra, 266 N. Y. 71, at page 
90 . . ., we have held: ‘It cannot be against the public policy of this State 
to hold nationals to the contracts which they have made in their own 
country to be performed there according to the laws of that country.’ ’’ 
The court also cited Kleve v. Basler Lebens-Versicherungs-Gesellschaft in 
Basel, 182 Mise. 776, 45 N. Y. S. (2d) 882 (1943). 


War—effect on contract with enemy. 

MEIJER Vv. GENERAL CiGar Co. 73 N. Y. S. (2d) 576. 

New York Supreme Court, Special Term, N. Y. County, July 30, 
1947. Hecht, J. 


Plaintiff, a national of the Netherlands resident in that country, there 
entered into a contract in 1915 with defendant New York corporation, to 
act as its representative and tobacco buyer in the Netherlands. The con- 
tract was to continue from year to year unless terminated by notice de- 
livered to plaintiff before the end of any year with respect to the following 
year. Plaintiff was paid according to the contract for his services from 
1915 to 1940. Despite the absence of any notice in conformity with the 
contract, plaintiff was not paid subsequently to 1940, and now brings this 
action for the unpaid salary. Numerous defenses were advanced by the 
corporation, among them that after the invasion and occupation of the 
Netherlands by German forces in 1940, and the existence of a state of 
war between the United States and Germany after Dec. 11, 1941, that state 
of war terminated any contract then existing whereby defendant engaged 
Plaintiff to perform services in the Netherlands. The court granted 
Plaintiff’s motion to dismiss this defense as insufficient. It said, in part: 

“First, defendant urges the authority of Neumond v. Farmers Feed Co., 
244N. Y. 202, at pages 206, 207 . . . where the court said, per Lehman, J.: 
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‘<¢«The effect of war upon existing contract between belligerents will 
vary with the nature of the obligation that is yet to be fulfilled... . if 
the contract is still executory at the beginning of the war, if there are 
mutual obligations that are yet to be fulfilled, the contract will be termi- 
nated when the essential purpose of the parties would be thwarted by 
delay, or the business efficacy or value of their bargain materially im- 
paired... .’ 

‘‘But this principle, that performance is excused if war causes failure of 
the stipulated counter-performance by the other party, applies to contracts 
to be performed here. Since the contract herein was to be performed in 
Holland, Dutch law governs the validity of any excuse urged for non- 
performance. . . . If Dutch law does excuse performance under such cir- 
cumstances, that can be proved under the sixth affirmative defense [that by 
the law of the Netherlands nonperformance is excused when rendered im- 
possible for an indefinite time by causes beyond the party’s control and 
without his fault]... . 

‘‘Secondly, defendant urges the authority of Griswold v. Waddington, 
16 Johns. 438, where the Court of Errors held, on the basis of a scholarly 
opinion by Chancellor Kent, that: ‘Every American citizen and every 
British subject resident in their respective countries, became, by the 
declaration of war (of 1812), enemies to each other; and the idea that any 
commercial intercourse or pacific dealing could lawfully subsist between 
them, without the clear and express sanction of the government, is utterly 
inconsistent with the new class of duties growing out of a state of war.’... 

‘We may assume that the public policy underlying this principle is so 
strong that it would persuade our courts to deny recovery to a real enemy 
(like a German) who sued here during the war on a contract to be per- 
formed in Germany and which could legally be performed there, if the 
result of the suit would be to give aid and comfort to the enemy during 
the war. Even in the case of a real enemy, the contract would not be 
nullified by the war, but would merely be suspended for the duration of 
the war, unless it were such a contract as affords aid or comfort to the 
enemy. Sands v. New York Life Ins. Co., 50 N. Y. 626. . . . ‘The contract 
would remain; the remedy would be suspended.’ Cohen v. New York 
Mut. Life Ins. Co., 50 N. Y. 610, 619... . 


‘*As was said by the Appellate Division in this Department, per Cohn, 
J. (Drewry, S. A. R. L. v. Onassis, 266 App. Div. 292, 295, 42 N. Y. S. 2d 
74, 77): 


‘* “Tt is well settled that war suspends the right of nonresident enemy 
plaintiffs to prosecute actions in our courts... . 

‘«<The controlling reason for the rule appears to be that if the alien 
enemy prevails and obtains a judgment, he will obviously add the sum he 
recovers to the resources of the power of which he is a subject... .’ 
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‘‘Of course, Dutch nationals are not enemies in the real sense of the 
term. See Van Der Veen v. Amsterdamsche Bank, 178 Mise. 668, 671, 
35 N. Y. S. 2d 945, 949. They come within the definition of an ‘enemy’ 
in the Trading with the Enemy Act, 50 U. S. C. A., Appendix, § 1 et seq., 
which defines an ‘enemy’ as being any individual, etc., of any nationality 
‘resident within the territory (including that occupied by the military and 
naval forces) of any nation with which the United States is at war’’ and 
prohibits any person in the United States to trade with any enemy ‘except 


_ with the license of the President,’ Section 3 (italics supplied). . . . Under 


the foregoing circumstances and since a contract with even a real enemy 
could still be enforced ‘with the return of peace’ if it does not give aid 
and comfort to the enemy, I am of the opinion that this defense is in- 
sufficient unless defendant pleads that it made application for a license 
to perform the contract herein and such application was denied. This 
was the principle laid down by Eder, J., in regard to the regulation 
freezing foreign funds, Executive Order No. 8389, 12 U. S. C. A., § 95a 
note, and I agree entirely with his reasoning. Dezsofi v. Jacoby, 178 Mise. 
851, 852, 853, 36 N. Y. S. 2d 672, 673-675. See, to the same effect, 
Kiyoichi Fujikawa v. Sunrise Soda Water Works Co., 9 Cir., 158 F. 2d 490. 
In Joring v. Harriss, 2 Cir., 292 F. 974, certiorari denied, 263 U.S.710.. ., 
the defense of the Trading with the Enemy Act was sustained when it was 
proved at the trial that defendants were refused their license or permission 
to complete the agreement. 292 F. at page 979.”’ 


Immunity from jurisdiction—counterclaim against sovereign state 
plaintiff. 

REPUBLIC OF HAITI v. PLESCH ET AL. 73 N. Y. 8S. (2d) 645. 

New York Supreme Court, Special Term. New York County, Oct. 3, 
1947. Pecora, J. 


The Republic of Haiti brought an action to obtain a declaratory judg- 
ment as to its rights in certain securities which formerly belonged to two 
defendants but which it claimed had been nationalized by Haitian decrees. 
These defendants interposed a counterclaim regarding the ownership of 
these securities and also other securities to which they alleged that 
plaintiff asserted ownership. The Republic of Haiti moved to dismiss 
this counterclaim, on the ground that it is a sovereign state entitled to im- 
munity from suit. 

This motion to dismiss the counterclaim was granted, but without preju- 
dice to the service of an amended answer which might contain a counter- 


claim confined to the securities covered by plaintiff’s action. The Court 
said: 


“The question presented is whether the defendants may plead such 
counterclaim against plaintiff, a sovereign state. The general rule as to 
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immunity of a sovereign state is stated in Lamont v. Travelers Ins. Co., 
281 N. Y. 362, 24 N. E. 2d 81, 83, where the court said: 


‘**The courts of this State cannot adjudicate any controversy to which 
a foreign sovereign government is a necessary party unless the foreign 
government, as a suitor, asks our courts to enforce some right claimed by 
the foreign government or, voluntarily, submits to our courts for adjudi- 
cation a claim which another makes against it.’ 

‘It is well settled that a sovereign state, by commencing an action in 
our courts, does not thereby waive its immunity so as to permit any of the 
parties to the action to assert counterclaims against it. People v. Dennison, 
84 N. Y. 272; Republic of France v. Pittsburgh Steel Export Co., Inc., 112 
Mise. 688, 184 N. Y. S. 280; French Republic v. Inland Nav. Co., D. C., 
263 F. 410; Kingdom of Roumania v. Guaranty Trust Co., 2 Cir., 250 F. 
341. 

‘*To the extent that a counterclaim seeks an adjudication of title to the 
precise property which is the subject of a sovereign state’s action, a court 
has jurisdiction to entertain it. Irish Free State v. Guaranty Safe De- 
posit Co., 126 Mise. 269, 212 N. Y. S. 421; Id., 129 Mise. 551, 222 N. Y. S. 
182, affirmed 229 App. Div. 755, 241 N. Y. S. 844; People of Porto Rico v. 
Ramos, 232 U. S. 627. . . . However, here, for the most part, the counter- 
claim seeks an adjudication of title and relief with respect to other property 
in addition to that which is made the subject of the complaint. Insofar 
as the property involved in the complaint is concerned, a counterclaim 
would be proper. The inclusion in the counterclaim of other property, 
however, removes this case from the exception above stated. 

‘* Another exception to the general rule is that where the counterclaim 
arises out of the same transaction upon which plaintiff bases its claim, a 
defendant has a right of set-off. United States v. National City Bank of 
New York, 2 Cir., 83 F. 2d 236, certiorari denied 299 U. S. 563. . . . How- 
ever, defendants’ counterclaim here neither arises from the same trans- 
action nor is it a set-off. Each party is seeking a declaratory judgment 
and equitable relief directing various banks, respectively, to turn over to 
them specifically different property or the proceeds thereof. 

‘‘The argument of defendants, in reliance on the Lamont e¢ase, supra, 
that the claim of plaintiff to sovereign immunity cannot be recognized 
until proof thereof is established in the courts is untenable. In the Lamont 
case Mexico was not a party to the action. It asserted, however, that it 
was an indispensable party. The ruling there was that a mere bare 
assertion of a claim was not sufficient until some proof of interest was 
presented. Such rule can have no application here since the Republic 
of Haiti is already a party. The doctrine of the Lamont case might have 
been invoked if defendants had brought independent suits against the 
other defendants and the impleaded defendants without making the Re- 


i 
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public of Haiti a party. Even then it would be quite apparent that the 
Republic of Haiti was a necessary party.’’ 


Expatriation—children—effect on father’s right to take children 
abroad. 

PEOPLE EX REL. CHOOLOKIAN v. MISSION OF IMMACULATE VIRGIN. 76 
N. Y. S. (2d) 509. 

New York Supreme Court, Special Term, New York County, Dec. 30, 
1947. Lumbard, J. 


Habeas corpus was sought by a father to obtain the release of three of 
his minor children from the defendant mission and a New York Hospital, 
in order that he might take them with him to Soviet Armenia. The 
children in question were 12, 11, and 6, and had been voluntarily com- 
mitted in 1942 to appropriate institutions because of the father’s economic 
difficulties and mother’s insanity. The father, two older children and the 
wife (released from an asylum for that purpose) sailed for the Soviet 
Union under a plan whereby the Soviet Government paid for their passage. 
He sought to take these three with him. Under the New York law, the 
children who had been voluntarily committed to the institutions could not 
be returned to the custody of their father unless the consent of the De- 
partment of Welfare was given or the Court should find that the interest 
of the children would be promoted thereby and that the father is fit, 
competent, and able to duly maintain, support and educate the children. 

In denying their release on habeas corpus, the Court referred to the 
status of the children as American citizens by birth, and to the lack of 
adequate evidence that in case of return to Soviet Armenia the children 
would be properly cared for. The Court said, in part: ‘‘As American 
citizens, these children if taken to a foreign land by their father would 
not lose their citizenship, despite the father’s repatriation as a citizen of 
Soviet Armenia, unless and until they become 23 years old without having 
acquired permanent residence in the United States... . 

“From an exchange of notes between the State Department of our Gov- 
ernment and the Soviet Government in April and May 1947, it appears 
that ‘notwithstanding all their personal efforts and the repeated repre- 
sentations of the American Embassy in Moscow’ the Soviet Government 
for some time has refused to permit American citizens to leave Soviet 
territory for the United States and has even refused to permit representa- 
tives of our Government to interview such citizens. It has also refused 
to permit American citizens to bring their wives back to this country. 
Probably at no time in our history as a nation have we been confronted 
with a situation where our citizens have been treated virtually as prisoners 
by a foreign power with whom we are at peace. Recent reliable reports 
from France indicate that their citizens are similarly treated by the Soviet. 
New York Herald Tribune, December 23, 1947, page 1... . 
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‘Of course American citizens are free to expatriate themselves. . . . 

‘And conversely our laws have given to infant American citizens the 
right of preserving their citizenship by returning to this country within 
two years after their twenty-first birthday at which time we consider them 
to be capable of making their own choice and acting thereon in matters of 
such importance. 

‘*Tf the father were permitted in this case to take these three infant 
children to Soviet Armenia, it seems clear under present conditions that 
their right to avail themselves of the privileges of their American citizen- 
ship might be forever lost. It is unthinkable that an American court 
could permit this father to place his infant children in such an irretrievable 
position. While he may make that choice for himself, it will certainly not 
promote the best interests of the children, as this court is required to find 
by Section 383 of the Social Welfare Law, to permit the father or anyone 
to dissipate beyond redemption these priceless rights of the children. The 
exercise of these rights should not be left to the remote chance that they 
might some day before their twenty-third birthday be able to escape from 
Armenia and return to the United States. ... 

‘It is appropriate to observe that a reading of the Soviet note of April 
21, 1947, and the reply of our State Department of May 28, 1947, makes 
it seem probable that our State Department in consenting to assist the 
repatriation of Armenians did not realize that this would involve the 
taking to Soviet Armenia of natural born American citizens who in no 
sense could be considered as objects of repatriation. Nothing in the 
American note of May 28 can be construed to consent to the taking of such 
natural born American citizens . . . since the note of the United States 
speaks only of the departure of ‘persons of Armenian origin,’ although it 
is recognized that they might be American citizens, presumably by naturali- 
zation.’’ 


International organizations—immunities—United Nations officials— 
U.N. site. 

CurRRAN v. Crty oF NEW YORK ET AL. N. Y. L. J., Jan. 2, 1948, p. 16. 

Supreme Court of New York, Queens County, Dee. 31(?), 1947. 
Hill, J. 


Plaintiff, as a taxpayer, brought an action against the City of New York, 
various officials, and Lie as Secretary-General of the United Nations, seek- 
ing a judgment declaring invalid the grant of lands and easements to the 
United Nations for the Headquarters site, the allocation of funds for im- 
provement of the streets in the area around the headquarters, the exemption 
of the site from taxation, and the temporary use of the meeting place in 
Flushing Meadow Park. All the defendants except Lie moved to dismiss 
the complaint on the ground that it failed to state a cause of action; Lie 
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appeared specially and moved for dismissal as to him on the ground that 
there was no jurisdiction as to an action brought against him in his official 
capacity. Both motions were granted by the Court. 

With respect to the motion by defendant Lie, the Court said: ‘‘Upon 
the return of the motion the United States Attorney for the Eastern Dis- 
trict of New York, acting under the direction of the Attorney-General of 
the United States, submitted his petition, bringing to the attention of the 
court the suggestion of the Department of State, that the rights of im- 
munity be granted to the United Nations; annexed to the petition is a 
photostat of a letter written under date of November 6, 1947 by Under- 
Secretary of State to the Attorney-General of the United States, stating 
that the Department of State allows, recognizes and certifies the immunity 
of the United Nations and of Lie as its Secretary-General. The petition 
prays that the claim of immunity requested of and allowed by the Depart- 
ment of State be given full force and effect and that the United Nations 
and Lie, as its Secretary-General, be declared immune from the jurisdiction 
and process of the court and that service of process upon Lie, as Secretary- 
General of the United Nations, be vacated and the complaint dismissed 
for want of jurisdiction. 

‘The act of the State Department in suggesting that the United Nations 
and Lie, its Secretary-General, are immune from process is predicated upon 
Articles 104 and 105 of the Charter of the United Nations, sections 2(b) 
and 7(b) of the International Organizations Immunities Act of December 
29, 1945, Public Law 291, 79th Congress, and Executive Order 9698 of 
February 19, 1946, which order made the terms of the Act of December 
29, 1945, applicable to the United Nations and its officials. 

‘The Department of State, the political branch of our government, 
having, without any reservation or qualification whatsoever, recognized 
and certified the immunity of the United Nations and the defendant Lie 
to judicial process, there is no longer any question for independent de- 
termination by this court (Matter of United States of Mexico v. Schmuck, 
294 N. Y. 265, reaffirming 293 N. Y. 264). 

“The judicial branch of our government follows the political branch 
in dealing with sovereign immunity and will not embarrass the latter by 
assuming an antagonistic jurisdiction (U.S. v. Lee, 106). Neither will the 
judicial branch embarrass the executive arm of the government (Ex parte 
Republic of Peru, 318 U. S. 578-588). 

“The case at bar demonstrates the wisdom of the rule that such de- 
termination by the State Department is final and controlling. The com- 
plaint herein raises delicate questions pertaining to the foreign policy of 
the United States and to its internal processes incident thereto. To be 
allowed to raise such issues in a court of this country can serve but to em- 
barrass the United States in the conduct of its relations with the other 
nations of the world (In re Baiz, 135 U. S. 403; United States v. Pink, 


| 
’ 


510 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


315 U. S. 203, p. 223; United States v. Belmont, 301 U. S. 324; Wulfsohn 
v. Russian Socialist Federated Soviet Republic, 234 N. Y. 372, p. 376). 

“*TIt follows that the court is bound to accord recognition to and uphold 
the suggestion of immunity presented by the Department of State, through 
the United States Attorney... .’’ 

With respect to the motion to dismiss on the merits, the Court set forth 
the facts relating to the Headquarters site in New York and the legislation 
regarding it. Referring to the nature of the United Nations Charter as 
a treaty and thus as the ‘‘supreme law of the land,’’ the Court said: ‘‘Even 
without further action by Congress or by the state, the effect of Article 
104 would be to give the United Nations the legal status and capacity to 
own land in the United States. Also, that without further action by 
Congress or the state, the immunities ‘necessary to the fulfillment of its 
purposes,’ conferred upon the United Nations by Article 105, includes 
immunity from taxation.’’ The legislation of New York with respect to 
the Headquarters was held valid by the Court. 


*Immunity of foreign government—where not indispensable party— 
statute of limitations. 

FEDERAL MotorsHip Corp. v. JOHNSON AND HiIaaIns. 119 N. Y. LJ. 
391 (Jan. 30, 1948). 

New York Supreme Court, Special Term, New York County, Jan. 29, 
1948. 


Plaintiff ship company brought suit on a contract under which defendant 
was to arrange insurance on plaintiff’s ship, losses to be payable to plaintiff 
and to Mexico as their interests might appear. After the ship was lost, 
plaintiff sued for the entire proceeds of the insurance, alleging that Mexico 
had no interest therein. Defendant stated that Mexico asserted a claim 
for a part thereof. An order was issued, allowing defendant to notify 
Mexico of the pending suit. Under section 5la of the New York Civil 
Practice Act this notice started a statute of limitations of one year and 
ten days running against Mexico. Mexico having failed to intervene, 
plaintiff renewed the action after the expiration of the period. Mexico 
then appeared specially and moved that the case be dismissed for lack of 
jurisdiction, and that the order allowing the defendant to give notice to 
Mexico be vacated. 

On the first motion the court held that it did have jurisdiction despite 
the fact that Mexico is an immune foreign sovereign, since this was an 
action by plaintiff against defendant in personam on a debt, rather than 
an action to obtain a particular thing or fund. Holding that Mexico was 
not an indispensable or even a proper party to such an action, the Court 
said ‘‘Mexico has no interest in what debt plaintiff can establish against 
defendant, and no... right to be made a party to this action.’”’ The 


* Submitted by Andrew D. Christie, University of Pennsylvania Law School. 
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court denied the second motion on the ground that the notice given had 
none of the ‘‘attributes or effects of process’? on an immune sovereign. In 
so holding, the court stated that foreign governments are bound by our 
statutes of limitation, citing Guaranty Trust Co. v. United States, 304 
U.S. 126. 


Effect of foreign decrees—Foreign Exchange Control Regulations. 

CERMAK v. Bata AKCIOVA SPOLECNOST. N. Y. Law Journal, Feb. 24, 
1948, p. 678. 

New York Supreme Court, Trial Term, Part XI, Feb. 23, 1948. 
Walter, J. 


Plaintiff’s assignors had performed services for defendant Czechoslovak 
corporation, for which there were due as of Dec. 31, 1940 substantial sums. 
Plaintiff brought an action against defendant for payment, warrants of 
attachment being levied against a credit balance defendant then had 
with Guaranty Trust Company of New York. The defense was interposed 
that at all times involved there were, and now are, Czechoslovak Foreign 
Exchange Regulations in force which prohibited defendant (as a resident 
of Czechoslovakia) from making any payment to a non-resident of 
Czechoslovakia without a license from the Foreign Exchange Control 
authorities in Czechoslovakia and prohibited any assignment of a claim 
due from a resident to a non-resident of Czechoslovakia without such a 
license. 

The court gave judgment for the plaintiff, finding that under Czecho- 
slovakian law the defendant had a general consent to use its foreign ex- 
change freely, and that under that law the prohibited payments or as- 
ignments were not void but merely rendered the persons violating the 
regulations liable to punishment. The court added: ‘‘Even if it were 
otherwise, however, and even if no license had been obtained, I think that 
Czechoslovakia’s Foreign Exchange Regulations would not prevent an 
adjudication of defendant’s liability nor a direction that Guaranty Trust 
Company pay to plaintiffs the credit balance it is holding. In Polish Re- 
lief Commission v. Banca Nationala a Rumaniei (288 N. Y. 332) it was held 
that similar regulations of our own country do not prevent the levy of an 
attachment which gives the court jurisdiction to dispose of funds subject 
to the regulations, and it certainly follows that foreign regulations are not 
to be given greater effect. 

“* “The courts of no country execute the penal laws of another’ (Loucks v. 
Standard Oil Co., 224 N. Y. 99, 102, quoting The Antelope, 10 Wheat. 66, 
123), and the general rule at least is that we do not execute, or enforce, 
the revenue laws of another state or country... . 

“Tf the international agreements entered into as a result of the Bretton 
Woods Conference of July, 1944, are to change that rule, I will at least 
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await a decision of some appellate court blazing that trial or a case before 
me in which that point is briefed and decision of it is actually necessary.’’ * 


CASES NOT SEPARATELY DIGESTED: 


Aliens—de portation. 
Rasmussen v. Robinson, 163 F. (2d) 732 (C. C. A. 3d, Sept. 16, 1947). 
United States ex rel. Schliminger v. Jordan, 164 F. (2d) 633 (C. C. A. 
7th, Dec. 9, 1947). U.S. ex rel. Cassetta v. Watkins, 73 F. Supp. 399 
(S. D. N. Y., Sept. 10, 1947). 
Aliens—exclusion. 
The City of Athens, 73 F. Supp. 362 (D. Md., Sept. 19, 1947). 
Low King Yong v. Pan American Airways, 74 F. Supp. 657 (D. 
Hawaii, Dec. 12, 1947). 
Aliens—refusal of liquor license. 
Kuezek v. Kuezek, 76 N. Y. 8. (2d) 86 (Sup. Ct., Nassau County, 
Sept. 19, 1947). 
Enemy alien—removal. 
U. S. ex rel. Ludecke v. Watkins, 163 F. (2d) 143 (C. C. A. 2d, July 
24, 1947). 
Enemy alien—access to courts. 
Matoresse v. Matoresse, 140 N. J. Eq. 381, 54 Atl. (2d) 771 (Sept. 17, 
1947). 
Enemy property and Alien Property Custodian. 
Clark v. Taylor, 163 F. (2d) 940 (C. C. A. 2d, Sept. 22, 1947). 
Clark v. Edmonds, 73 F. Supp. 390 (W. D. Va., Sept. 15, 1947). 
Clark v. Resinous Products & Chem. Co., 74 F. Supp. 309 (E. D. Pa., 
Oct. 9, 1947). 
Iwazo Yamashita v. Clark, 75 F. Supp. 51 (D. Hawaii, Jan. 7, 1948). 
In re Daly’s Estate, 189 Mise. 680, 74 N. Y. S. (2d) 711 (Surr. N. Y. 
Co., May 27, 1947). 
In re Saalberg’s Estate, 75 N. Y. S. (2d) 707 (Surr. N. Y. Co., Nov. 
17, 1947). 
Chase Nat. Bk. of N. Y. v. Reinicke, 76 N. Y. S. (2d) 63 (Sup. Ct. 
Spec. Term, N. Y. Co., Nov. 21, 1947). 
Jurisdiction—military courts and merchant seaman abroad. 
Shilman v. United States, 73 F. Supp. 648 (S. D. N. Y., May 5, 1947). 
Naturalization—revocation. 
United States v. Arens, 7 F. R. D. 480 (E. D. N. Y., June 5, 1947). 
War—duration. 
Creedon v. Cloyd W. Miller Co., 74 F. Supp. 546 (N. D. Ohio, Nov. 
20, 1947). 

* This case appears to involve a point of conflict of laws more directly than any 
international law point, but it is believed that the attitude towards Foreign Exchange 
Control Regulations of a fellow-member of the International Monetary Fund may 
justify inclusion of the case here——W. W. B. 


BOOK REVIEWS AND NOTES 


A Modern Law of Nations—An Introduction. By Philip C. Jessup. New 
York: Macmillan; 1948. Pp. xi, 236. Index. Price $4.00. 


The announcement of this volume filled me with impatient anticipation. 
I was so eager to be among the first to read it that I undertook in advance 
to write this review. By way of preparation, I got out my literary appa- 
ratus—a satchel and a quiver—and began a search through periodicals for 
the author’s recent articles, surmising not mistakingly that they would give 
me a foretaste of what to expect. Having filled my satchel to over-brim- 
ming full with encomiums, my conscience stirred me to tuck into my quiver 
a few tiny darts to serve in need as reservations. Thus engaged, I oriented 
myself to the ‘‘new look’’ to be given to international law. 

When the reward came, I plunged eagerly into the preface. All was fair 
sailing until toward the end of it I found myself completely disarmed by 
the over-generous allusion to my own feeble efforts in times gone by. 
Quickly closing the book, I hied myself as fast as my feet would carry me 
to the bank of the Charles River to dump both quiver and darts into the 
flowing stream. Then I devoted several days to an effort to recover a 
quantum of judgment and objectivity with which to read the text. I shall 


not take it amiss if you, reader, deem that quantum insufficient for a com- 
plete release from the spell cast upon me. 

A first reading of this charming volume left me with a deep sense of 
gratitude for the high achievement. It also led me to cherish a hope— 
seemingly warranted by the words An Introduction on the title page—that 


it is but a forerunner of a continuing ‘‘systematic reéxamination of the 
traditional body of international law.’’ This is more than a ‘‘bare intro- 
duction,’’ however. Though the author describes it as ‘‘fragmentary,’’ it 
breaks many rusty chains, it opens new windows to the light, and it presents 
a challenging vision of what conscious effort might accomplish to shape 
international law for meeting the needs of an organized world. It should 
serve both as a guide to the specialist and as an inspiration to the amateur. 
So catholic is the author, so gingerly does he tread on toes, that solace is 
held out even to the inecanting crackpot. The casual reader will feel the 
touch of a literary artist, and he will not fail to appreciate the brilliance 
behind it—brilliance born not merely of high purpose, but also of that 
mastery which only wide experience and years of lonely scholarship can en- 
gender. 

A tractate rather than a treatise, the volume is ‘‘ written de lege ferenda.”’ 
It sustains a distinction ‘‘between the existing law and the future goals 
of the law.’? To explain the latter ‘‘two points in particular are singled 
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out as keynotes of a revised international order’’ (p. 2). The author 
begins by calling them ‘‘possible bases.’’ Then he calls them ‘‘postulates.’’ 
Later he proceeds on the hypothesis that they have been accepted. In the 
end they become credos regarded as essential to the modernization of the 
law. The progression is reminiscent of the account in Lytton Strachey’s 
Eminent Victorians of Chinese Gordon’s mercurial shifts on his journey 
from London to Khartoum. 

The first ‘‘point’’ is that ‘‘international law, like national law, must 
be directly applicable to the individual’’ (p. 2). Unlike Georges Scelle, 
Mr. Jessup does not deduce this conclusion from a juridical logic of his own 
construction. Nor does he elaborate an argument to sustain it. As he 
eschews any debate a reader may have difficulty in explaining the ‘‘must.”’ 
Yet no fetich is made of it. Instead an honest attempt is made to show 
how in various situations a possible law of the future could weave it into 
a skein of practical value. 

The second ‘‘point’’ is that ‘‘there must be basic recognition of the in- 
terest which the whole international society has in the observance of its 
law’’ (p. 2). From this an insistence follows on the ‘‘interdependence’’ of 
States and on the ‘‘community interest’”’ in international law. Far from 
being novel, the idea rings out in much of the literature of the past fifty 
years. It dominated the thinking of the group of Americans (of whom 
Mr. Jessup was one) who drafted the formulation of ‘‘The International 
Law of the Future,’’ published in 1944. What is new, however, is the 
specific application of the ‘‘point’’ in a variety of international situations. 

The limits of this review restrict the writer to a general appreciation of 
the way in which the two ‘‘points’’ have been applied. 

As to the first point, the author gave himself wide rein. ‘‘For the pur- 
poses of this context,’’ he says, ‘‘the law of nations must be defined as 
applicable to states in their mutual relations and to individuals in their 
relations with states’’ (p. 17). Perhaps this is too broad. This reviewer 
is at the moment involved in a relation with a state. He is engaged in the 
painful process of contesting an income tax claim by the Government of the 
United States. What a boon it would be if he could find in A Modern Law 
of Nations some applicable principle which would increase his deductions! 
Yet the quest has been in vain. At one stage of the presentation (p. 127), 
the author seems to say that under Article 102 of the Charter an agreement 
between a Member of the United Nations and an individual may be an 
‘*international agreement,’’ subject to the Member’s ‘‘obligation to reg- 
ister’’ it with the Secretariat of the United Nations. At another stage, he 
would make individuals who ‘‘resort to any form of violence inspired by 
hostility to another [sic] people or government,’’ such for instance as par- 
ticipation in a mob or boycott, amenable to prosecution for ‘‘illegal acts’’ 
in an ‘‘international forum’’ (p. 182). Naturally, therefore, he hails the 
General Assembly’s resolution on genocide as a ‘‘major step’’; and he does 
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not hesitate to convert the ‘‘purpose’’ of the United Nations ‘‘to achieve 
international codperation . . . in promoting and encouraging respect for 
human rights,’’ into a legal obligation of the Member States. Yet without 
offering much analysis, he seems to have some qualifications in his appraisal 
of the Nuremberg trials. 

On the whole, this reviewer is led to wonder whether a few of the appli- 
cations of the first point may not be slightly extreme. If that conclusion 
were drawn, it might lead one to question the value of some of this part of 
the study. Conceptualism can be a wayward mistress; and a slavish loyalty 
to the concept of the inclusion of individuals might be as reproachable as 
a strict adhesion to the concept of their exclusion. Without starting with 
any broad generalization as to the applicability of international law to 
individuals, one might content himself with a readiness to face the practical 
problems which present themselves, and to devise for them the solutions 
which wisdom may dicate. 

The applications given to the second point do not engender any doubts. 
Here it is obvious that the author feels himself on surer ground. He states 
a convincing case for placing the recognition of states in a ‘‘mold of common 
action’’ (p. 50)—a reform long overdue. His attack on ‘‘the most dra- 
matic weakness of traditional law’’ is directed against states’ freedom to 
resort to force. In exciting fashion he centers his insistence on the pro- 
visions of the Charter but he does not fail to take account of their weakness 
as well as their strength. The chapter on ‘‘Legal Regulation of the Use 
of Force’’ is in itself a tour de force. It is followed by a fecund discussion 
of ‘‘Rights and Duties in case of Illegal Use of Force,’’ which is a fitting 
sequel to the author’s draft on rights and duties of states in case of aggres- 
sion, published by the Harvard Research in International Law in 1939. 

So much for the development of the two points. The volume is of 
broader scope, however. The specialist will find in it pregnant analyses 
of a host of additional problems. Special mention should be made of the 
lucid concept of international organizations as subjects of international 
law. The reviewer could have been happier only if more attention had been 
given to processes by which the strength of the law of the future can be 
buttressed—especially the universalization of the compulsory jurisdiction 
of the International Court of Justice, and the vigorous pursuit of the tra- 
ditional process of international legislation. The latter topic has never 
found too much hospitality among the oracles of Morningside Heights; and 
the chapter on ‘‘the Law of Contractual [sic] Agreements’’ does it but scant 
justice. 

Yet I must not make the usual complaint of reviewers that the author 
has not done what he did not set out to do. Having to meet a printer’s 
dead-line, he moved in the grand manner. I shall only add a prayer that 
the author will not let the curtain fall until this play is done. 

Mantey O. Hupson 


Of the Board of Editors 
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Annual Digest and Reports of Public International Law Cases, 1919-1942 
(Supplementary Volume). Edited by H. Lauterpacht. London: But- 
terworth ; 1947. Pp. xxvi, 550. Table of Cases. Index. 55s. 


This volume is a very valuable and welcome addition to the series of the 
Annual Digest for two reasons. The first is that it adds 171 decisions 
omitted from prior volumes on account of inaccessibility or for other 
reasons. The second is that it contains a consolidated index and con- 
solidated tables of cases reported and cited for all of the volumes from 
1919 to 1942, inclusive. It goes without saying that the index and tables 
will add greatly to the convenient use and accessibility of the whole series. 
It may be noted in passing that the generous aid of the Carnegie Endow- 
ment for International Peace had made the publication possible, and that 
the contributor for the United States is Professor D. Beatrice MeCown 
of Washington, D. C. 

The new cases reported in this volume are chiefly from the United States, 
France, and Holland, in order of the number reported. There are a few 
eases from other countries—mostly European. There appears to be none 
from Spain and the Spanish American countries, or from the Balkans and 
Soviet Russia, or from the Far East, except Australia. The cases therefore 
are drawn almost exclusively from the group of countries known as the 
western democracies. The decisions are classified to correspond with the 
prior volumes. Only one decision of an international court, the Cadenhead 
Case, is reported. 

When the cases reported are studied analytically it is sometimes difficult 
to evaluate them as authoritative precedents in international law. The 
reader may well query whether decisions by inferior courts such as the 
Cantonal Court of Amsterdam and the like, are of much weight in estab- 
lishing the law and practice of nations. The question arises at once as 
to the judicial standing of such a court. The same may be said of the 
Peoples Courts in Germany during Nazi regimentation. 

In this connection reference may be made to the decision of the District 
Court of Groningen, Holland, in 1938, in the case of Public Prosecutor 
v. O., digested as Case No. 5. In this case the accused was prosecuted for 
using insulting language regarding Adolf Hitler, Head of a Friendly 
State, in a public cabaret show and was found guilty. The character of 
the court is not indicated nor the basis of the decision. There have been 
two or three similar decisions in the 1935 and 1938 Annual Digests which 
rest on local criminal laws. Such laws appear to be purely optional on the 
part of the government in the absence of treaty obligations and it may 
be queried whether even a general practice in this regard would constitute 
more than merely a substantial identity of municipal systems of law rather 
the creation of a rule of customary international law. It is difficult to 
see in such decisions a basis of ‘‘Public International Law’’ in the tra- 
ditional sense. Witness the vituperative utterances recently so common 
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in the sessions of the United Nations and Council of Foreign Ministers and 
in the public press. 

The technical reader will miss in some of the decisions of superior 
courts, particularly on appeal, an indication of the vote of the judges. 
He may also note that cross references in some instances seem to refer to 
matters which are not evident in the digest of the case. For example, the 
Cadenhead Case (No. 92) is referred to on pages 178 and 195 as involving 
“absence of non-discrimination’’ although this point is not expressly 
covered in the digest of the case. 

These comments are not made in a spirit of criticism nor meant to 
derogate from the credit and esteem which must be given to the Annual 
Digests. However, the originals of many decisions are not available to 
most readers and such questions cannot be readily looked up. Neverthe- 
less, all practitioners and students must pay grateful homage to the learned 
editor and his assistants for their unusual contributions to the science of 
international law. 

L. H. Woo.sEy 
Of the Board of Editors 


A Manual of International Law. By Georg Schwarzenberger. London: 
Stevens; 1947. Pp. 1, 428. Tables. Appendices. Index. 25s. 


The first question asked in the preface of this volume is ‘‘How much of 
classic international law has survived?’’ The answer is given in the next 
155 pages of text under the title ‘‘Elements of International Law’’ (Part 
One). 

The object is to state in the text of Part One the principles of inter- 
national law currently in force, indicating the changes wrought and trends 
evident during the present century. A final chapter deals with patterns 
of international organization which have been advanced and applied down 
to the United Nations, and lays down the requirements of the pattern for 
a World State. It may be surprising to the general reader that, contrary 
to public estimate, so much of the classic international law has survived 
the cataclysms of the First and Second World Wars. It is tradition that 
law is of slow growth and has its roots deep in the culture and customs 
of mankind and though it may be warped by social upheavals, the funda- 
mental qualities still run through and influence human development even 
in modern times. So it appears to be with international law. 

This volume is prepared chiefly as an educational aid to the student or 
layman making his first acquaintance with the system of international law. 
In a manual of this small size, as the author acknowledges, the subject 
must be presented as ‘‘a synopsis rather than a panorama of the law of 
nations.’’ The reader who desires to go further into the subject may do 
80 by using the appended Study Outlines for each chapter (Part Two). 
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The Study Outlines (190 pages) consists of statements or questions, of a 
thought-provoking nature, followed by a list of pertinent decisions, treaties, 
and authorities which may be consulted. The questions are of a stimulat- 
ing practical sort such as Resources of the Continental Shelf, Moscow 
Declaration on War Crimes, Nuremberg trial and the like. This part of 
the volume contains excellent bibliographic material, but it is not always 
easy to identify the particular subjects to which the material relates. 

The author takes pains to point out that his is the inductive approach 
to international law. ‘‘The generalizations found in this Manual are 
based primarily on the jurisprudence of international courts and tribunals 
and supplemented where indicated by reference to Anglo-American State 
practice.”’ 

Any person interested to learn of the sources, growth, and function of in- 
ternational law could not do better than to read the text and follow through 
with some of the literature listed in the Outlines. He will find here all the 
material he needs for either a superficial or an intimate study of the 
subject. The author may be congratulated on this method of popularizing 
a subject which so many believe is of little authority in the world today. 

The appendices contain the Charter of the United Nations and the 
Statute of the International Court of Justice. 

L. H. 


Of the Board of Editors 


The Crisis in the Law of Nations. By H. A. Smith. London: Stevens; 
1947. Pp. 102. 7/6. 


The situation of international law has recently attracted philosophical 
discussions by many writers, including E. D. Dickinson, Philip Jessup, 
Josef Kunz, and Herbert Briggs. The present volume, mainly composed of 
lectures given by the author at the University of Istanbul in November, 
1946 is in this genre and on the pessimistic side. 

Smith’s central thesis is that international law can only rest on a high 
moral sense among statesmen and peoples. Efforts to build international 
organization and institutions of enforcement leave him cold. The League 
of Nations was, he thought, bad, because too much committed to the 
status quo, but the United Nations he thinks worse, because it gives un- 
limited power to the great powers if they can agree. The Charter, he 
thinks, accepts the Nazi and Communist doctrine ‘‘that law is merely the 
instrument or agency through which those who hold supreme power make 
known their will’’ (page 101). Two world wars and the repudiation, in 
his opinion, of all morality by the Nazis and the Communists has de- 
stroyed the conscience of much of the world and left civilization with no 
generally accepted moral standards. 
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The loss of this essential unity of civilized men, the disruption of this 
common foundation, makes it impossible for the work of Grotius to 
be repeated today. No man, whatever his genius, can now hope to 
write a book upon the law of nations which will be accepted as setting 
an agreed standard of conduct for the rulers of our present world. 
For the present, at least, there is no common foundation upon which 
he can build, since there is no common agreement upon a divine or 
‘‘natural’’ law to which all human law and all political power, even 
the mightiest, is bound to conform. . . . In a word, the world cannot 
be saved except by a common faith. At this point it will be obvious 
that the mere lawyer has reached the limit of what he can usefully 
say (pages 100-102). 


Professor Smith seems to hold that ‘‘natural law’’ asserts the principle 
that agreements ought to be observed, and that the authority of custom 
rests upon general agreement (page 38). In this he approaches the opinion 
of some positivists who regard pacta sunt servanda as the fundamental 
norm, differing from the opinion of other positivists like Oppenheim, who 
regard the authority of custom as fundamental, and derive the rule 
pacta sunt servanda from custom. In practice, however, Smith permits 
principles of natural justice which appeal to him to override both agree- 
ments and custom. He considers it natural justice that a belligerent 
be free to starve its enemy’s population irrespective of traditional rules 
regulating blockade and continuous voyage (p. 42, 59); to sink all 
enemy merchant vessels at sight, although such action is prohibited by 
treaty (p. 62) ; and to destroy by aerial bombardment enemy cities because 
it may be assumed that a large part of the population in modern war is 
engaged in war-like activities and so is a legitimate target (p. 76). On 
the other hand, he considers it against natural justice to try leaders of a 
nation which the world has generally recognized to have initiated wars in 
violation of treaty obligations, and to condemn those who, after due 
process of law, were found to have been responsible for such initiation of 
war. His diatribe against the Nuremberg Trial, which a footnote tells us 
was not included in the Istanbul lectures, fails to consider the argument 
given in the tribunal’s opinion on the ex post facto issue (p. 46). 

Natural justice, as presented by Professor Smith, appears to resemble 
the early equity, which according to Selden varied with the length of the 
chancellor’s foot. 

In spite of the confusion which the book develops as to the nature of 
the moral standards which ought to be accepted, the way in which such 
standards might be accepted, and the procedures by which they might be 
maintained, the author makes some wise remarks on the changes which 
have taken place because of modern inventions and the need of adapting 
law to these changes. Although aware of the obsolescence of much of 
nineteenth century international law under conditions which tend to make 
war total and neutrality a poor risk, the author offers few constructive 
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suggestions toward improvement of the situation. He is so out of sym- 
pathy with the efforts in this direction pursued through the United Nations 
that he is incapable of discussing them objectively. This attitude, how- 
ever, leads him to make some penetrating remarks upon the difficulties of 
solving the problem. 

Quincy WRIGHT 
Of the Board of Editors 


La Responsibilidad International del Estado y la Validez de la Clausula 
Calvo. By C. S. Gutierrez. Mexico: Facultad Nacional de Derecho y 
Ciencias Sociales; 1947. Pp. iv, 88. 


The disclaimer of originality found in this monograph is completely dis- 
arming. The author also takes conflicting views of the renunciatory Calvo 
Clause. In the first part of the study he seems to adopt the Western view 
that responsibility lies for a denial of justice, and he follows Freeman in 
the restrictive definition of the Clause. In the second part of the book, 
however, he takes the Latin American view that the renunciatory Clause 
means not only the exhaustion of local remedies but also a denial of diplo- 
matic protection. The study is carefully done and will repay examination 
because the author enlists the views of different authorities on every branch 
of the subject. Strangely enough, he does not appear to have seen the 
passage between Sr. Cruchaga Ossa and this reviewer at Lima, Peru, in 
1938, a controversy resumed at Washington in 1940. Both are printed in 
the Proceedings of the Society. The author takes a sensible view in the end 
of what is American international law. The Drago doctrine was purely 
academic because it never had any application in international relations. 
It led to the Porter Proposition at the Hague, from which now most coun- 
tries have withdrawn. The author’s work encourages further studies from 
the Latin point of view. He is less troubled by concrete cases than he 
should be. He examines mainly the doctrines advanced by various authors, 
and this alone is likely to be misleading. 

EpwIn BorcHARD 
Of the Board of Editors 


Immunities and Privileges of International Officials. The Experience of 
the League of Nations. By Martin Hill. Washington: Carnegie Endow- 
ment for International Peace; 1947. Pp. xiv, 281. Index. Annexes. 
$2.50. 


The present volume, eighth in the series of Studies in Administration of 
International Law and Organization, is devoted to the immunities and 
privileges of international officials, especially of the League of Nations and 
of the Permanent Court of International Justice. The author was ass0- 
ciated with the League administration for nearly twenty years. The Cove- 
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nant provided diplomatic privileges and immunities for representatives of 
Members of the League and officials of the League when engaged on the 
business of the League, but did not further define who were to be con- 
sidered League officials nor the scope of the term ‘‘business of the League.’’ 
The Statutes of the Permanent Court of International Justice also left open 
certain questions of interpretation. This necessitated a series of detailed 
agreements with Switzerland and with The Netherlands, respectively, which 
are given here with explanatory comment. A brief chapter on the status of 
officials of the International Labor Office in Canada is followed by the 
author’s conclusions. 

Undoubtedly the most significant part of the book is Chapter X, dealing 
with the bases of the post-war regime relating to international officials. 
These depend in great measure upon the experience under the League. 
Certain tendencies to modify League practice are noticeable, however. In- 
stead of a general grant of ‘‘diplomatic’”’ privileges and immunities, limi- 
tations are expressly provided and the scope of privileges to be accorded 
by any government to its own nationals is defined. 

Valuable annexes, some never heretofore published, consist of selected 
documents, including the General Convention on Privileges and Immuni- 
ties adopted by the General Assembly in 1946, the draft convention between 
the United Nations and the Government of the United States, and many 
others which, together with the text, make this a timely book of convenient 


and authoritative reference upon a subject of rapidly expanding impor- 
tance. 


ARTHUR K. 
Of the Board of Editors 


Das Kriegsschadenrecht der Natwonen. By Hans Joseph Cahn. First 
Volume. Zurich: Europa Verlag; 1947. Pp. eviii, 336. Fr. 45. 


The book under review is the first volume of an ambitious undertaking 
by a German refugee writing in Switzerland.* The author has set himself 
the task of founding and developing a new discipline of law which, in 
consequence of the two world-wars, is and will be of the greatest and 
world-wide importance, namely the law of indemnity for war-damages. 

The author has studied the problem from antiquity to the present day 
and in all the nations. His bibliography of 92 pages is extremely valuable; 
it gives not only the whole literature, but all the relevant international 
treaties and a complete table of national statutes and decrees in all the 
countries. In the first volume the author gives the development of the 
law concerning indemnity for war-damages until the outbreak of the First 
World War. The second volume will give the law concerning indemnity 


* Now in this country.—Eb. 
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for war-damages of the First and Second World War in all the belligerent 
and neutral countries. 

On the basis of this historical study and of the comparative study of all 
the national legislations the author opens this first volume with a general 
theory of the law concerning indemnity for war damages. It is not possible 
to go into details within the framework of a book-review. Suffice it to 
state that the author makes an effort to conceive this whole law of indem- 
nity for war damages as a system, to define its concepts, and to formulate 
the rules of this law. The book is, both in consequence of the bringing 
together of an immense material and in consequence of the study made of 
this immense material and of the theoretical results reached, of very great 
importance. 

While this first volume deals primarily with municipal law, it is, never- 
theless, of great interest to the international lawyer. For the very con- 
cept of ‘‘war-damages’’ is in intimate contact with international law, with 
the laws of war and neutrality in their many forms whether measures 
against the person or the property of alien enemies, or damages by war- 
like acts, invasions and military occupation and so on. It is obvious that 
the third volume of this important work, treating the indemnities in the 
wake of exchanges of populations, international responsibility for violation 
of the laws of war and for permitted encroachments of property, as well 
as the history and contents of the so-called ‘‘reparations,’’ will deal di- 
rectly with international law. 

JosEF L. Kunz 


Of the Board of Editors 


La Garantie Internationale des Droits de l’Homme, d’aprés la Charte de 
San-Francisco. By René Brunet. Geneva: Grasset; 1947. Pp. 384. 
Fr. 10. 50. 


The current efforts to establish international rights and duties for the 
individual is a revolutionary movement in international law; and the 
success of such efforts would mean changes in domestic law and in political 
and legal philosophy. Many new lines of thought are now being opened 
to the political scientist and to the legal philosopher. 

Professor Brunet, in his introductory words, notes that the current 
desire of human beings for security—which tends to make them rely more 
heavily upon the state—constitutes a danger to individual liberty, and 
he suggests that the only possible protection against this danger is to 
be found in international law. In two chapters, amounting to about a 
third of the book, he traces the developing popular recognition of the 
fact that the state is inadequate to give to the individual the protection 
which he needs, and the consequent appearance in the Dumbarton Oaks 
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Proposals—for the first time in any official document—of a stated obliga- 
tion on the part of the community of nations to promote the rights of man. 

The debates at San Francisco over the various provisions dealing with 
human rights are summarized, and the meaning of the text adopted is 
examined with some detail. The ‘‘domestic questions clause’’ [Article 
2(7)] is obviously of great importance in this connection, for the legal 
position of the individual within a state has been, for the most part, re- 
garded as a domestic matter. Professor Brunet interprets the clause to 
mean that it leaves decision to the state concerned as to whether or not it 
is a domestic question; that since no authoritative organ of interpretation 
was provided, each organ and each Member is free to interpret the clause 
for itself; consequently, the UN can do nothing, not even make a recom- 
mendation ; that the only way in which any UN organ can enter the field 
is for the Security Council to decide that a threat to the peace exists; in 
general, therefore, the provisions of the Charter concerning human rights 
are no more than noble maxims. 

It seems to the reviewer that these conclusions are technically correct. 
The author goes on to say, somewhat inconsistently, that by Article 56 a 
Member must do what it can do alone, and with the UN what it can not 
do alone; and that, consequently, Article 56 lifts Article 55 out from under 
the domestic questions clause. Similarly, he says, Article 62 would have 
no meaning if the UN could not investigate within a nation, and the 
Economic and Social Council is given a separate power of recommendation 
concerning human rights; therefore, these matters also are not covered 
by Article 2(7). This does not seem to assure an adequate way of escape 
from the words ‘‘Nothing contained in the present Charter shall authorize 
the United Nations to intervene. .. .’’ It is of course a self-contradictory 
and nonsensical situation that obligations heavily emphasized in one 
part of the Charter should in another part of the same document be for- 
bidden to be carried out. In practice, organs of the United Nations have 
proceeded to study and promote the development of human rights as if the 
domestic questions restriction were not there. 

Professor Brunet thinks that the Declaration of Human Rights should 
be adopted as part of the Charter by the process of amendment, a process 
much better than that of making a treaty which would be binding only 
upon those states which ratified it. He devotes some fifty pages to discus- 
sion of the specific rights to be included, and has a final chapter on 
Guarantees. The protection of the rights stated is a duty which falls in 
the first place upon the state in question. To insure that domestic law 
conforms, the Declaration should be made a part of the Constitution of 
each state. The United Nations should be an agency of appeal, and to this 
end, the Human Rights Commission should be a permament organ for 
surveillance and for control. He thinks also in terms of an authoritative 
agency to be established, of regional commissions, and of an international 
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court of human rights, before which the individual, as a subject of inter- 
national law, could bring his complaints against a state, even against his 
own state. 

Professor Brunet realizes that the various propositions which he has 
made will be slow in gaining acceptance; he thinks that a ratified statement 
of rights and the establishment of a court should be the first objective aimed 
at. Whatever the possibilities, the author has provided us with a useful 
exposition of the problem, especially as it relates to the means of action 
under the United Nations. 

CLYDE EAGLETON 


Of the Board of Editors 


Les Régles de Conflit de Lois dans les Traités. By Robert Plaisant. 
Paris: Sirey; 1946. Pp. viii, 476. 


This work, which received the Dennery Prize of the Paris Law Faculty 
in 1946, is an original and comprehensive contribution to the study of the 
Conflict of Laws as regulated by treaties. Heretofore it has been customary 
to consider these texts only in connection with special fields. If there were 
any doubt of the close relationship between the conflict of laws and general 
international law, this author has succeeded in dispelling it. At the very 
outset he insists that the object of the science of conflicts is to facilitate 
international intercourse in a framework of law. The rational develop- 
ment of such a science is both the first consequence and the necessary 
condition of international life. Written laws regulating conflicts of law 
in national legislation cover only a small portion of the field. This leaves 
the development of most rules to the judges whose many other obligations 
unfit them to give proper attention to the international problems of issues 
pending before the courts. ‘‘Thus a law whose object is universal is made 
by district courts.’’ The author proposes a wide extension of the use of 
international conventions, bilateral and multilateral, to rectify this dispro- 
portion between the importance of the problems and the instruments for 
their solution. Conventional rules are the latest development in the field 
and are necessary to remedy the imperfections in national rules and to pro- 
mote international cooperation. 

This in brief is the thesis in support of which the author has made a 
thorough survey of two concepts lying at the base of international law. 
As these concepts determine the nature of conflicts, he uses the concepts 
as a means of dividing his material. The reader may be somewhat con- 
fused by this unorthodox classification, but the author proceeds then to 
his second division, dependent upon the first, to wit the creation of rights 
and the effect of such rights in foreign countries. Thus by intermediate 
stages he leads to his main topic which is the modification of national law 
both as to the creation of rights and their effect abroad through conven- 
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tional agreement. Here he follows a more familiar pattern. He deals 
first with general subjects such as qualifications, renvoi, public policy, 
acts in fraud of the law, and others; then with the particular fields of con- 
flict, including not merely family relations, contracts, and torts, but also 
intellectual property, patents, copyright, and trademarks. 

Upon all of the above-named subjects the author has discovered some 
treaty regulations, multilateral or bilateral, comprehensive or fragmen- 
tary, as the case may be. The various Hague conventions relating to 
guardianship, marriage, divorce, and succession, the Geneva conventions 
relating to negotiable instruments, the Paris Union relating to industrial 
property, the Bern Union relating to literary and artistic property, the 
Geneva convention relating to the employment of seamen, the Bustamante 
Code of Private International Law, and many others are subjected to close 
analysis and criticism. 

Whether the author’s ideas for a more extended use of international 
conventions in the solution of conflicts of law are to be realized will depend 
very largely upon the political drift of the times. We believe that this 
method is primarily dependent upon the existence of national systems of 
free enterprise and individual rights, interpreted and applied by an inde- 
pendent judiciary. The author has written a scholarly and original work 
but the outlook for the negotiation of further treaties dealing with conflict 
of laws on subjects which predominantly relate to private rights is not a 
hopeful one. If there is to be further political disintegration within the 
international community, the future of the author’s plan lies in the lap of 
the gods. 

ArTHuR K. KuHN 


Of the Board of Editors 


Principales conflictos de leyes en la América actual. By Jestis de Galindez. 
Buenos Aires: Vasea Ekin; 1945. Pp. 336. Appendix. Index. $5.00. 


The author of this book, a Basque refugee from Franco, is Professor of 
Juridical Science in the Diplomatic and Consular School of the Dominican 
Republic at Ciudad Trujillo, and has written numerous books and articles 
both on legal subjects and Basque problems, which were published in pre- 
Franco Spain and, later, in this hemisphere. 

The main part of the book describes the instances that give rise to a 
‘conflict’? of private laws as well as those governing nationality, and the, 
in the main, inadequate solution offered by the various legal systems. Most, 
but by no means all, of its discussions are devoted to American, particularly 
Latin-American, conditions. The chief value of the book lies not so much 
in its dogmatic parts, describing the law as it is by giving merely a very 
broad survey, but in its views de lege ferenda, which form the backbone of 
the work. The author rejects as impractical and nationalistic the Euro- 
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pean and Latin American ‘‘statutory’’ theory of private international law 
even where it is mitigated by Savigny’s doctrine. Relying on many au- 
thorities from Vitoria to the Bustamante code, he extols the chiefly Anglo- 
American ‘‘territorial’’ principle, iws soli in the broader sense of the word, 
which he represents as the only system fitting for a New World both in the 
geographical and present-day political sense of the word. Without it 
there can be no agrarian or other social reform, since many of the owners 
of large estates or corporations are frequently foreign citizens, such as the 
Norteaméricanos in Central and South America or the Hungarian aristo- 
erats in Rumanian Transylvania between the two world wars. ‘‘The 
foreigner is the latifundium owner, but the workers are citizens.’’ This 
does not mean that the author is in favor of discrimination against for- 
eigners; but there ought to be none in their favor, either, by applying the 
law of nationality or domicile to absentee owners. Needless to say, the 
author is a strong advocate of the Calvo-Drago doctrine, whereby foreign 
citizens must not seek diplomatic intervention in support of any claims, 
including those for the restitution of expropriated property. I believe the 
author is right, but of course this is a ‘‘meta-juridical’’ question, to speak 
with Kelsen, the answer to which depends on political conviction rather 
than legal analysis. 

An interesting part of the book deals with fifth columnism, which the 
author proposes to treat as an international crime in analogy to ‘‘terror- 
ism’’ as established by the Third International Conference for the Unifi- 
cation of Criminal Law (Madrid, 1933). He concedes, however, the diffi- 
culties in defining this conduct. After all, he admits, the Snake worked 
on Eve a long time ago as a fifth columnist for the devil. .. . 

The appendix (pp. 186-333) contains a selected bibliography, classified 
and arranged according to the chief subjects of private international law. 
Far from being perfect—the bibliography is neither always up to date nor 
does it invariably list the best treatise on a particular point, or its most 
recent edition—it is nevertheless a valuable compilation of some of the 
most important writings on public and private international law. 

All in all a brave and idealistic book. 

REGINALD PARKER 
Columbus University 


Recueil de Lois modernes concernant le Droit international privé. By E. 
M. Meijers. Leiden: University Press; 1947. Pp. viii, 100. FI. 4.25. 


Collected by the renowned Dutch authority on private international law 
as a convenient handbook for his students, a number of twentieth century 
legislative provisions on that subject are presented in this book for the at- 
tention of jurists. Germany, Greece, Italy, Liechtenstein, Poland, Switzer- 
land, China, and Siam are included; South America is represented by the 
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Montevideo Treaty of March 19, 1940. A brief extract from Mancini on 
renvot is appended, since that author ‘‘is oftener cited than read’’; and also 
there is included, as proof of growing sentiment in favor of the rule of 
domicile, a proposal submitted to the French government in 1939 by a 
group of eminent jurists. Professor Meijers remarks that it is countries 
of secondary political importance that draft their rules on the conflict of 
laws with greatest care; and that it is the tragedy of our time that while 
governments emphatically declare every day that our civilization can be 
saved only by international collaboration, their own acts everywhere raise 
more and more insurmountable barriers thereto. Convinced that efforts 
to attain universal agreement by treaty upon the basis of nationality have 
failed, Professor Meijers suggests that the time may have come to attempt 
a collective solution on the basis of domicile. Nevertheless he doubts the 
effectiveness of such an effort, at the present time, since the support for a 
rule of domicile comes from nations opposed to easy naturalization or 
fearing the continuance of cultural connection between immigrants and 
their country of origin, though desiring to attract them. Nations likely 
to suffer too great diminution of their population by emigration would 
probably, on the other hand, because of similar considerations, support the 
rule of nationality. Hence for the time being it may be better to study the 
diverse tendencies of the legislation in force in individual countries than 
to press for the premature conclusion of a collective treaty on the basis of 
the rule of domicile. Such study will be facilitated by this book. 
EpwarD DUMBAULD 

Department of Justice 


Rediscovery of Justice. By F. R. Bienenfeld. London: George Allen & 
Unwin, Ltd.; 1947. Pp. 268. Index. 15/-. 


In this volume the problem of international order and justice is analyzed 
in terms of impulses observable in human nature beginning in the nursery. 
A theory of the relativity of natural law is presented, and relative justice 
is seen as possible in national or international society through a balancing 
of the fundamental desires for authority, individualism, social codperation, 
and self-determination. In one of the most stimulating sections of the 
book the author considers seven principal approaches to the problem of 
order and authority—the Nazi, the Fascist, the British, the American, the 
Russian, the Chinese new order, and the Indian movement for independence. 
Considerable attention is given to the central problem of the United Nations 
Organization, and a suggestion of a Minimum Bill of Rights which would 
take into account, with respect to each human being, ‘‘the state of cultural 
and social evolution reached in his country’’ (p. 232). 

The treatment of the subject is in no sense narrowly legalistic, although 
there are many references to constitutional law as well as to natural law 
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and natural justice. There is no specific reference to Montesquieu and his 
idea that all law is relation, Montesquieu being mentioned only in connec- 
tion with the separation of powers principle (p. 147). ‘‘A Law of Na- 
tions,’’ the author suggests, ‘‘and the execution of that Law by a supreme 
international authority, may become a reality’’ (p. 100). Dr. Bienenfeld 
finds some indications that the globe will be divided into spheres of influ- 
ence by regional arrangements, the leadership in each to be in the Great 
Power representing the conception of human rights suitable to that region 
(p. 231). The United Nations Organization is seen as ‘‘but a feeble at- 
tempt to give expression to the undeniable fact that without understand- 
ing and tolerance, without sacrifice and renunciation, without solidarity 
and fellow-feeling, humanity is doomed to perish’’ (p. 239). 
RosBert R. WILSON 


Of the Board of Editors 


The International Problem of Governing Mankind. By Philip C. Jessup. 
Claremont: Claremont College; 1947. x,64pp. $2.50. 


This little volume might better be called Observations on International 
Relations, for the author brings together various criticisms of the impracti- 
eability of now inaugurating world government and his own analysis of the 
United Nations Charter. The two contributions consist of miscellaneous 
thoughts on the subject. The author shows commendable control of the 


material. He was an advisor at San Francisco. On the other hand, the 
failures of UN and the inability of the Military Staff Committee to reach 
agreement do not add to the prospects either of UN or of world govern- 
ment. The author has more faith in the UN than does this reviewer. For 
the author’s information, it may be said that all leagues or confederations, 
of which there were many before the League of 1919, for which he has an 
ecstatic respect, were the object of struggle for control by competing pow- 
ers. Since the United States undertook to control UN, it is natural that 
Soviet Russia, which has a bad record anyway, should use the veto power 
to vindicate its sovereignty. Many nations are far from having reached 
that stage yet. While war admittedly is now an unadulterated catastrophe, 
one can find very little relationship to peace in the UN organization. The 
Palestine issue puts the Military Staff Committee to a test. Russia wants 
no American troops there—the United States no Russian troops. Perhaps 
some nation will volunteer to send its own troops to enforce the judgment 
of UN. Otherwise UN must be acknowledged to be the failure that most 
observers now find. It is asad commentary that bringing nations together 
has increased the chances of diversity and not improved the chances of 
agreement. The reasons are obvious. A nation uses the forum for the 
hurling of epithets. It is difficult for a nation to withdraw from a posi 
tion openly assumed. Indeed, it forecloses the possibilities of compromise. 
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Our ancestors found this out years ago. Woodrow Wilson knew too little 
of history to appreciate the facts. Now we are stuck behind a doctrine 
which doubtless must be carried through to the bitter end. 

EDWIN BorRCHARD 
Of the Board of Editors 


A Foreign Policy for the United States. Edited by Quiney Wright. Chi- 
cago: University of Chicago Press; 1947. Pp. x, 405. Appendix. In- 
dex. $4.50. 


The growing number of books on American Foreign Policy is indicative 
of the lively interest in the subject now felt in all sections of the population. 
It is also, however, a fairly significant index of the concern that is felt in all 
quarters over the present state of international affairs. The present vol- 
ume, a record of the Twenty-Second Institute of International Affairs held 
under the Norman Wait Harris Memorial Foundation, held at Chicago 
University in July, 1946, expresses that concern quite effectively. In ad- 
dition to formal lectures it includes statements by round-table leaders and 
extracts from the discussions. The latter make the reading more inter- 
esting. 

The large ground covered is divided into five sections: Great Powers, 
General Security, Regional Policies, International Economic Policies, and 
International Informational Policies. The principal speakers on these sub- 
jects were William T. R. Fox, Leo Pasvolsky, Joseph W. Ballantine, Clair 
Wileox, and Kenneth Holland. The list of other well-known participants 
is too long to be included here. 

The current political situation is characterized by Professor Fox as domi- 
nated by the two great powers, the United States and the Soviet Union. 
Can peace be maintained in a ‘‘bi-polar’’ world? Professor Fox seems to 
think so. The two-party or bi-polar system in the United States, with a 
large floating vote sandwiched between the Democratic and Republican 
parties, has worked pretty well. Using this as an analogy he argues that 
given certain conditions, a similar ‘‘flexible, but peaceful, balancing of 
powers’’ is possible in a bi-polar world. The conditions are first that the 
United States endeavors to maintain an ‘‘in-between world’’ and a ‘‘belt 
of frontiers’? between itself and the Soviet Union, and the second that the 
balancing process should ‘‘go on within, as well as between states.’’ The 
in-between world would include Sweden, Switzerland, Germany, and Aus- 
tria. The belt of frontiers would include Eastern Europe on the Russian 
side and Western Europe on the American. Similarly, in the Near East 
and in Asia ‘‘ American diplomacy should oppose the drawing of a fixed 
line of demarcation between the Soviet and the non-Soviet worlds.’’ 

It is perhaps no unfair simplification of Professor Fox’s thesis to say that 
if both the United States and the USSR practiced a policy of self-restraint 
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peace would be maintained and that a tightening of the situation would 
occur if they pursued no such policy. But then a policy of self-restraint 
has always maintained peace and its abandonment always resulted in war. 
What makes the two-party system work in the United States is not merely 
the existence of the in-between vote but the Constitution and the national 
government as well as the acceptance by both parties of the principle that 
the party in power should not annihilate the party in opposition. There is 
little evidence that we have reached or even that we are approaching that 
civilized state of affairs in international politics. Hence the bi-polar system 
in international relations may not work quite so well as it does in the do- 
mestic affairs of the United States. It is not a very satisfactory substitute 
for a system of collective security. 

On the latter subject there are some enlightening remarks by Dr. Pasvol- 
sky. He warns us against regarding the United Nations as ‘‘a panacea 
for all our ills’’ and affirms, what will be conceded readily, that ‘‘it is not 
a panacea for war.’’ What will not be conceded with equal readiness is 
his claim that ‘‘it promotes the creation of new and higher standards of na- 
tional policies.’” No doubt any student of the Charter will admit that it 
sets certain standards, higher standards than prevailed in the past. But 
have those standards yet been generally grafted upon the national policies! 
The answer is probably in the negative. And the reason for that is pre- 
cisely, as Dr. Pasvolsky points out, the fact that the United Nations ‘‘does 
not supplant national policies’’ and that it ‘‘cannot rise above the level of 
the national policies of its member states.’’ There is no collective security 
in the United Nations and that means, in simple language, that there is 
only a very limited opening for enforcing the higher standards prescribed 
by the Charter for the conduct of its members. There is sufficient room for 
misconduct and insufficient machinery for making nations behave then- 
selves in accordance with the principles which they have assumed. 

It should be perhaps no cause of surprise that references to ‘‘ what used 
to be called international law’’ (the choice of words is Mr. Hazard’s) were 
extremely scarce at Chicago. It was mentioned, according to the Index, 
only in connection with the control of atomic weapons. There Professor 
Brodie made the point that in the past nations were content to regard 
violations of international law as improbable. What is now needed—Mr. 
Baruch made this abundantly clear—is an international law whose viola- 
tions are impossible. How do we make violations of the atomic prohibition 
practically impossible? Mr. Baruch supplied the answer: by eliminating 
the veto from Chapter VII of the Charter, in other words, by establishing 
a system of collective security. It does apparently make some difference 
whether we have it or not, although Professor Fox and Dr. Pasvolsky 
showed some skepticism on that score. To them it makes apparently little 
difference whether the overwhelming coalition against the law breaking 
state is organized inside or outside the United Nations. The lessons of 
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World War II, at the outbreak of which the League of Nations was ‘‘by- 
passed,’’ are seemingly not deemed relevant. 

And yet it would seem to make a difference whether each state has the 
discretionary power to enforce international law or whether it has the duty 
to do so, and furthermore, whether a violation of international law con- 
cerns only the injured state or the international community. It seems 
that we are not yet sufficiently aware of the difference between organized 
compulsory and unorganized discretionary enforcement of international 
law. Nor are we disposed apparently to put the proper value on the salu- 
tory effect which the sure prospect of compulsory, organized, and over- 
whelming sanctions is likely to have on the would-be aggressor. It may 
not be amiss to recall here that Germany did not resort to flagrant aggres- 
sion until the League of Nations had been undermined and then abandoned 
by its friends and until, as a consequence, its system of collective security 
had been rendered illusory. 

Professor Quincy Wright deserves praise for a splendid editorial job. 
The papers and discussion reports make excellent reading and afford an 
enlightening insight into the problems which confront the United States 
in its foreign policy. 

Gross 
Fletcher School of Law and Diplomacy 


America’s Future in the Pacific. By John Carter Vincent and others. 
New York: Rutgers University Press; 1947. Pp. viii, 248. Index. 
$3.00. 


La Doctrine Américaine de la Porte Ouverte en Chine et son Application 
dans la Politique Internationale. By André Vince. Besancon: Im- 
primerie Jaques et Demontrond; 1946. Pp. 148. Appendix. 


The collection of essays on America in the Pacific (lectures delivered at 
Wellesley under the auspices of the Mayling Soong Foundation) has the 
strength and weakness of all symposia: varied points of view, but no clear 
unity and no sustained concept or developed structure. There are articles 
on American foreign policy in general, on American foreign policy in the 
Pacifie region, on particular aspects of policy, whether military, social, 
political, or economic, on British and Russian influences as complications, 
and on the significant movements in the area itself, especially the nationalist 
movements of all the peoples native to the region. 

One note is most nearly common to all the articles. It is one of caution 
lest America’s new and highly conscious concern for security narrowly 
defined cause it to ignore political considerations and thus antagonize all 
the peoples of the Pacific and Eastern Asia as well. American security 
may be of first concern to America. It is definitely not of first concern to 
Indonesians, Tonkinese, and Malays. They will not subordinate their 
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desire for national independence to America’s desire to be safe from Russia 
and if they are required to do so America will inherit all the animosities 
hitherto incurred by the traditionally imperialistic Powers. There is al- 
ready evident in and near Asia a disposition to look upon America as the 
protagonist and bulwark of the status quo ante of 1939 and it does not 
make for trust or confidence in America. 

The monograph by M. Vince covers familiar ground in the treatment of 
the Open Door doctrine. He uses the sources long familiar to American 
scholars in the field. 

NATHANIEL PEFFER 


Columbia University 


Exporting Arms; The Federal Arms Export Administration 1935-1945. 
By Murray Stedman. New York: Kings Crown Press; 1947. Pp. 
x, 150. Appendix. Tables. Index. $3.00. 


In August, 1935, Congress adopted the first of a series of Neutrality 
Acts designed to prohibit arms and munitions exports from the United 
States to any foreign states which might become involved in war. As part 
of this legislation Congress required that all exports and imports of arms, 
ammunition, and implements of war be licensed by the Department of 
State and that all manufacturers, exporters, and importers of these ma- 
terials be registered with that Department. Mr. Stedman in this book 
analyses and appraises the administrative machinery created by the State 
Department to carry out these functions. He also evaluates the purposes 
and accomplishments of muntions control, as well as its development during 
the period 1935-1945. 

The author offers his work as a ease study in public administration, 
using the field of munitions control as a basis for analysing various aé- 
ministrative techniques of the Department of State. He spent a few 
months in 1945-1946 working in the Munitions Control Section of the 
State Department, and has drawn on this experience in making his 
analysis. In successive chapters he discusses the organization of the unit 
responsible for munitions control, the procedures used in registering arms 
manufacturers, exporters, and importers, the procedures for licensing arms 
exports, the war-time developments and modifications in these procedures, 
the problem of enforcing arms export restrictions, and the problem of ¢- 
ordinating conflicting views within the State Department regarding the 
formulation of munitions control policies. 

The experience of the munitions control unit, in Mr. Stedman’s vie¥, 
illustrates several typical problems in public administration : 


(a) reconciling the views of geographical offices, which are primarily 
concerned with the effects of policies upon particular geographical aress 
with the views of functional offices which, like the munitions control ult 
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are inclined to approach policies from a more over-all view and from a 
functional rather than a geographic standpoint. This has been one of the 
basic problems confronting the State Department in its frequent re- 
organizations of recent years, 

(b) the importance of avoiding any large measure of separation between 
policy-making and operations. From 1935 to 1941 these two functions 
were centralized in the munitions control unit but after 1941 became in- 
creasingly separated in the confusion and uncertainties of war-time ad- 
ministration. 

(c) the importance of avoiding repeated and illogical shifting of an 
office from one part of a department to another. From 1941 to 1946 the 
munitions control unit suffered constantly from instability of this sort 
as it was moved haphazardly about within the State Department. 

(d) the necessity of developing effective machinery for reconciling and 
coordinating conflicting views within a government department regarding 
policy-making. From 1941 to 1946 no adequate steps were taken within 
the State Department to achieve this objective insofar as munitions control 
policies were concerned. 


Since May, 1946, the State Department has taken steps which appear 
to have gone a long way towards resolving the above problems. The 
munitions control unit has been elevated in rank and given more perma- 
nent stability as the Munitions Division in the Office of Controls. Further- 
more, in order to provide a high-level policy making body empowered to 
reconcile conflicting views and achieve greater coédrdination, a Policy 
Committee on Arms and Armaments has been created representing the 
major geographic and functional offices in the Department of State in- 
terested in the subject of munitions control. 

Mr. Stedman apparently wrote this book shortly after these changes were 
made, and before there had been much opportunity to see how well they 
would work. He doubts (p. 134), for example, that the new Policy Com- 
mittee on Arms would be able to solve the problem of intra-department 
codrdination, whereas in the light of actual practice for nearly two years 
it has proved very capable of resolving conflicting views and formulating 
generally acceptable policies on munitions exports. In very few situations 
has it had to refer cases to the Secretary or Under Secretary of State for 
decisions. There has also been a much closer relationship between the 
new Munitions Division and the Policy Committee on Arms than Mr. Sted- 
man indicates (p. 34). Except for a very brief period after May, 1946, 
the executive secretariat of the Policy Committee has been located in the 
Munitions Division. This has had the effect of achieving unity between 
the policy-making functions and the operating functions which was so 
sadly lacking during the war years. It has also meant that the Munitions 
Division has taken an increasingly active role since 1946 in initiating and 
formulating policy. 
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The points just mentioned illustrate how difficult it is to describe and 
analyse the constantly changing procedures of government administration 
with complete accuracy. Mr. Stedman has, on the whole, however, pro- 
duced a study which will be useful to those who are concerned with the 
problems of State Department organization as well as with the broader 
field of general public administration. 

ELTON ATWATER 
The American University, 


The Foreign Policy of Soviet Russia, 1929-1941. Volume I, 1929-1936. 
By Max Beloff. London: Oxford University Press; 1947. Pp. xii, 262. 
Appendices. Map. Index. $4.25. 


In introducing this volume, published under the auspices of the Royal 
Institute of International Affairs, Lord Astor explains its dating. The 
first period of Soviet foreign relations (1917-1929) ‘‘is passing from the 
domain of contemporary history to that of history proper.’’ So it was 
deemed desirable to wait until a definitive history might be possible for 
this period. The present volume, from 1929-1936, will be followed by 
another, carrying the story to 1941. 

The degree of flexibility of Soviet policy when faced by new conditions 
has been discussed recently with reference to the consequences of the 
Truman Doctrine and the Marshall Plan. Would an economic recovery 
and political stabilization in Western Europe modify Soviet policy in the 
direction of greater codperation and trade? The present volume con- 
tributes to the support of this thesis. The first chapter, in reviewing the 
period before 1929, emphasizes the shift in Soviet policy from world revo- 
lution to a normalizing of relations with the West after the Locarno 
Agreements promised stability and recovery in Western Europe. While it 
might have been supposed that the depression of 1929 would result in a 
reversion to the policy of world revolutionary propaganda by the Soviets, 
the exigencies of the Five-Year Plan and the rigors of ‘‘Russia’s Iron 
Age’’ precluded such a development. Instead, the initiation of aggres- 
sion by Japan and the rise of Hitler turned Soviet policy toward the 
more conservative brand of internationalism, represented by the League 
of Nations. 

Obviously, however, this earlier period is not precisely analogous to the 
present. The author certainly does not draw any conclusions on the 
matter, but merely presents the record. The detail with which this is 
done sometimes obscures the general drift. 

The period dealt with is divided into two parts by the year 1933, and 
in each relations of the Soviet Union with the West, with Germany, with 
the League of Nations, and with the Far East are dealt with in separate 
chapters. The brief chapter on American recognition and its aftermath 
is a useful review, although it contains nothing novel. It, however, under- 
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lines the contribution of Ambassador Bullitt’s ‘‘ambition and impatience’’ 
to preventing more friendly relations from developing. 

The record indicates considerable flexibility on the part of Soviet 
leaders in adjusting their policy to the exigencies of changing conditions, 
but by no means infallibility. The Soviet government apparently ac- 
cepted the opinion of the Communist International, not supported by all 
German Communists, which ‘‘viewed the possibility of a period of Nazi 
rule with something like equanimity,’’ perhaps because they thought it 
would augment class conflict in Germany or because they thought that the 
existing mutually profitable trade between Russia and Germany ought not 
to be interfered with. Beloff comments: ‘‘The miscalculation, whose 
depths were only revealed in 1941-42, is even now difficult to explain’’ 
(page 60). 

The text is supported by numerous references, mostly to English litera- 
ture, and appendices contain detailed narrations of Soviet actions in the 
League of Nations, in its own Far Eastern territories, in the Chinese Revo- 
lution, in Sinkiang, and in Mongolia. 

While not a definitive account, the volume is a useful record of Soviet 
policy. International lawyers will appreciate the detailed account of 
Soviet interpretation of the League obligations and of its security pacts 
during the period 1933-36. ‘‘The whole process,’’ writes Mr. Beloff, 
‘“‘weleome as it was to friends of peace outside the Soviet Union, was de- 
cidedly unwelcome to the devotees of social upheaval, for whom the 
changes were summed up in the title of Trotsky’s book, ‘The Revolution 
Betrayed’ ’’ (page 128). 

Quincy WRIGHT 
Of the Board of Editors 


NOTES 


Classification for International Law. By Kurt Schwerin. Charlottes- 
ville: University of Virginia Law Library; 1947. Pp. viii, 50. Index. 
This is a classification scheme which has been adopted for the international 
law and relations collections in the Law Library of the University of 
Virginia. It is a revision and expansion of the Outline of Topic Headings 
for Books on International Law and Relations which was first published 
in Elsie Basset’s A Cataloging Manual for Law Libraries (New York: H. W. 
Wilson; 1942). It expands the original classification by converting it to a 
decimal scheme, thereby providing for extensive growth, without attempting 
such detailed classification as that of the Library of Congress. In the 
scheme materials are divided into three broad groups: Treatises of Inter- 
national Law, Treatises of International Relations, and Reports and Docu- 
ments. The use of the word ‘‘Treatises’’ in these group headings is mis- 
leading since all non-documentary materials are to be included in these 
sections. However, within these groups the topics included are plainly 
indicated, frequently explained by cross references, and in general logically 
arranged, although some sections are subject to question. For example, 
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State Succession is classed between Territory and Boundaries, rather than 
with Sovereignty. Moreover, the section for Reports and Documents 
actually constitutes a second classification, and automatically separates re- 
lated source and secondary materials. As it now stands the Classification 
is an outline which will grow with use. Its adequacy can be judged only 
after it has been in operation for some time. 

HELEN LAWRENCE SCANLON 
Carnegie Endowment 
for International Peace 


De la diversité et de Uunification du droit. Aspectes juridiques et 
sociologiques. By Adolf F. Schnitzer. Publications of the Graduate In. 
stitute of International Studies, Geneva. Basel: Verlag fiir Recht und 
Gesellschaft; 1946. Pp. 111. Index. This little book is to an extent a 
continuation of Vergleichened Rechtslehre (1945), where the same author 
in bold strokes painted a picture of the world’s legal panorama, in the 
words of the late Dean Wigmore. 

Here the author endeavors to show the economic and other social reasons 
why different countries have different laws, and what can be done, and 
has been done, toward unification. While he is mostly concerned with the 
legal conditions of the civil-law countries, the author naturally finds 
himself analyzing the essential differences between the law and our 
common law. He correctly observes that the criterion for a distinction 
between the two groups is not so much the difference in the contents or 
historic origin of the norms, but rather the different way of legal thinking. 
In this connection, however, the author emphasizes chiefly the existence of 
codes in the one and their absence in the other system, which he ascribes to 
a difference in methodical approach, characterized by such contrasts as 
exist between a formal French garden and an English park or between 
Kant’s ‘‘abstract philosophy’’ and William James’ pragmatism. The 
author overlooks that codes are by no means essential in the civil law. 
Apart from the primitive Bavarian and the still clumsy Prussian codes of 
1756 and 1793, there were none before the 19th century. The Civil Code 
of German, the classical country of the civil, or Pandect, law, went into 
effect only in 1900, and Hungary has none to this day. Yet most of Europe, 
aside from Mohammedan countries, has been under the civil law for many 
centuries. Indeed, at the time of Kant and formal gardens the state of 
legal disorganization and confusion on the Continent was worse than ever 
in England with its carefully reported cases, was indeed so bad that the 
Enlightenment clamored for, and brought about, those codifications albeit 
only of the private and criminal law. 

The real difference appears to lie in another field, not in fact entirely 
overlooked by the author. In Anglo-America we have the inductive (s0 
to speak) method of ‘‘finding’’ (or making) the law from instance to 
instance, even as the classical Roman jurists developed their law through 
the casuistry of their writings. The civilians, on the other hand, rely on 
and are satisfied with general statements of the law and have only recently 
started to report and use precedents to any great extent.* In other 
words, both here and there the legal order provides, for instance, for 4 


*See this reviewer’s The Criteria of the Civil Law, 7 The Jurist 140 (1947), and 
Note, 32 Am. Bar Assn. J. 180 (1946); Gordon Ireland, ‘‘Louisiana’s Legal System 
Re-Appraised,’’ 11 Tulane L. Rev. 585 (1930). 
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principal’s liability for his agent; but the precise extent to which this 
rule may be drawn will in England and America be delineated by a vast 
amount of precedents, while in Europe this will be ‘‘left to the practice,’’ 
meaning that any court, within the same jurisdiction, may have views on 
the question that differ from that of any other court as well as from its 
own opinions expressed on prior, analogous occasions. It is hard to see 
any organic superiority in the European form of law. The author does 
not fail to note the important fact that the two big families of law are 
assymptotically approaching one another. 
REGINALD PARKER 

Columbus University 


Le Probleme du Chatiment des Crimes de Guerre. By J. Daniel. Cairo: 
R. Schindler ; 1946. Pp. 282. Index. This compact study of the problem 
of war crimes has been written in Cairo and printed there. It gives, in 
Part I, a historical survey up to 1945, not including the Nuremburg trials. 
A war crime is defined as a punishable act constituting a violation of inter- 
national law, committed during hostilities and injurious either to the com- 
munity of nations or to an individual. Crimes injurious to the community 
are aggressive war or the effort to destroy a nation or large groups therein. 
Crimes against individuals are those relating to conduct of hostilities, treat- 
ment of prisoners of war, or in military occupation. Part II inquires as 
to who is the criminal, and the author is strongly opposed to holding a 
collectivity responsible. He insists that individuals are subjects of inter- 
national law, that chiefs of states may be held responsible, and that other 
officials can not escape responsibility on the plea of superior orders. 
Tribunals, penalties and sanctions are discussed. In general, the author 
would build respect for the human person and at the same time affirm his 
responsibility as an individual. 

CLYDE EAGLETON 
Of the Board of Editors 


The Chaco Dispute and the League of Nations. By Margaret La Foy. 
Ann Arbor: Edwards; 1946. Pp. viii, 158. Maps. Index. This is a 
Bryn Mawr doctor’s dissertation of 1941, published lithoprinted in 1946. 
It deals with the Chaco-Dispute. After giving the background of this 
dispute, the study analyzes the first clash of 1928, and then the Chaco War 
up to the conclusion of the Peace Treaty of Buenos Aires. Based on a full 
use of the relevant Pan-American and League of Nations documents and 
on a considerable literature, the study is focused on the conflict of juris- 
diction between different Pan-American bodies and between Pan-American 
and League of Nations procedures. In the course of this investigation the 
problems of Art. XV of the Covenant, of the arms embargo, of sanctions, of 
the definition of aggression, and of the doctrine of non-recognition are 
studied; the author correctly remarks that, notwithstanding this latter 
doctrine, Paraguay got by the Peace Treaty practically the whole Chaco, 
so that the Peace Treaty here, as usual, followed only the military result 
of the war. In the future it is to be hoped that the disastrous consequences 
of such a conflict of jurisdiction will be avoided, as the Inter-American 
System is now to be integrated into the UN as a regional system. But it 
1s certainly further necessary that the Inter-American peace-machinery 
itself be adjusted, coordinated and entirely re-made, a task which is also 
before the Bogota Conference. 

JosEF L. Kunz 


Of the Board of Editors 
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Year-Book of the United Nations, 1946-1947. By the United Nations 
Department of Public Information. Lake Success: United Nations; 1947. 
Pp. xxxiv, 992. Appendices. Charts. Index. $10.00. In spite of its 
title this first UN Year-Book goes back to January 1, 1942, and brings the 
story down to July 1, 1947, even doubling back to pick up also the Atlantic 
Charter. Origins and development of the UN are described, internal 
structure and personnel, functions and procedure, historical events and 
actions, and all this with reference not only to UN in general (including 
General Assembly, all Councils, the Court, and Secretariat) but Specialized 
Agencies as well. There is an enormous amount of documentation, illustra- 
tion, and tabulation. 

Inevitably there is a good deal of prudence evident in the treatment of 
many crucial questions in such an official record, and a great deal of pro- 
motion, express and implied. It does appear that the attitude of the 
anonymous authors and authoresses of this monumental tome in less color- 
less and more positive, however, than is usually the case in governmental 
publications and more creative was the case in the publications issued by 


the League of Nations. 


Historia de Filosofia en Hispanoamérica. By Ramon Insiia Rodriguez. 
Guayaquil: Universidad de Guayaquil; 1945. Pp. 204. This is an Ecua- 
dorian study on the history of philosophy in Latin-America from the Con- 
quest to Alejandro Korn. Nearly half of the book is devoted to the Neo- 
Scholastic philosophy of colonial times. Since the independence French 
philosophical influence prevailed ; the ideas of the French Revolution ; later 
came the influence of Bentham, of the ‘‘Krausismo espanol,’’ and, finally, 
positivism (Comte, Spencer, Darwin) dominated. 

The study is important, as it gives information on a subject little known, 
but it cannot be called altogether satisfactory. It is especially to be re- 
gretted that the contemporary philosophy of Spanish America, a reaction 
against positivism, under the influence of Kant, Bergson, Husserl, Scheler, 
Dilthey, Heidegger and Ortega y Gasset is excluded. 

The history of Latin American philosophy is also basic for the jurist, 
not only because the influence of Victoria and Suarez brought the ‘‘new 
science of international law’’ into the New World, but also because Latin- 
American philosophy of law is always, of course, in the strictest connection 
with Latin American general philosophy. 

JoseFr L. Kunz 
Of the Board of Editors 


The Calculated Risk. By Hamilton Fish Armstrong. New York: Mac- 
millan; 1947. Pp. xii, 68. $1.50. This small volume contains revisions of 
two articles previously published in Foreign Affairs and the New York 
Times Magazine. The first argues for the ‘‘Marshall Plan,’’ which is dis 
tinguished from the ‘‘Truman Doctrine.’’ The problem which faces the 
United States because of the economic deterioration of Western Europe 
and the efforts of the Soviet Union to spread Communism in such fertile 
soil can be solved, Mr. Armstrong thinks, but only if the United States 
subordinates considerations of how much it can afford to considerations 
of how much is necessary. The essay permits interesting observations 00 
French, English, and German character, on the relationship of ideologies 
to economic conditions—of ways of life to ways of existence—and on the 
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problem of conducting public relations activities so that the voice of Amer- 
ica will be neither shrill nor inaudible. 

The second essay traces American-Soviet tensions to the influence of the 
Soviet Union’s policy, especially in the use of the veto, in frustrating 
American expectations that the United Nations would usher in a more 
peaceful world. Mr. Armstrong proposes, as a means of strengthening the 
United Nations, a supplementary convention, analogous to the Geneva 
Protocol of 1924, by which the parties would assume the obligation to 
apply military sanctions when requested by two-thirds of their number 
(p. 58). This method of by-passing the Security Council seems to be 
justified by the terms of Article 51 of the Charter, and has a precedent 
in the Rio de Janeiro Agreement among the American states which rested 
on that article, as well as on the Charter articles concerning regional ar- 
rangements. 

Quincy WRIGHT 
Of the Board of Editors 


The Foreign Affairs Reader. Edited by Hamilton Fish Armstrong. New 
York and London: Harper; 1947. Pp. x, 492. $5.00. This is a fascinating 
collection of articles that have appeared in Foreign Affairs during the era 
that began with the end of one world war and ended with the close of 
another. The ideas of this quarter century of history are expressed by 
authors who often were protagonists of some of its major actions; some of 
the articles themselves are known to have played an important role in 
shaping public opinion and hence to have contributed to the forming of 
national policies. There is, as could be expected, a great amount of special 
pleading in this anthology, but it is almost always as frank as it is intelli- 
gent and without exception brilliantly presented. 

The teacher and student of international law will hear the motive of 
groping attempts to regulate the conduct of nations by legal rules through- 
out many of the articles. He will most profitably turn to such studies as 
the one by Lord Grey on the history of the neutrality concept, by Lord 
Lothian on the contribution which the British Empire made, by its very 
development, to the problem of international personality under the law of 
nations, by Newton D. Barker on the progress and limitations of interna- 
tional adjudication. The Pact of Paris is appraised cautiously by Mr. 
Barker and berated as impotent by the French journalist Pertinax, only 
to appear vindicated in the article by Secretary Stimson on the Nuremberg 
trial, ‘‘landmark in law.’’ 

The organization of nations for peace is critically reviewed in the article 
of a former high official of the League of Nations’ Secretariat and by Mr. 
John Foster Dulles’ carefully balanced description of the United Nations’ 
birthpangs in San Francisco. A more searching probe into the problems 
of peace is provided by the French writer Julien Benda whose masterly 
analysis of the psychological and philosophical deceptiveness of appease- 
ment and isolationism in France is of general importance. 

When Foreign Affairs started to be published in the autumn of 1922 the 
Wilsonian confidence in the self-expansion of enlightened democracy had 
already been recognized as a dangerous error. In a contribution furnished 
by Professor Laski in his pre-marxian days the political conditions of 
modern mass democracy are set against a portrayal of the first powerful 
antagonists of bourgeois democracy: Lenin and Mussolini. The fascist 
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variety of the trend towards authoritarian rule is expounded by Mussolini’s 
court philosopher Gentile and, most interestingly, in the natural history 
of nazism traced with penetrating insight by Miss Dorothy Thompson. In 
her article, written during the period of the Hitler-Stalin pact, Miss Thomp- 
son stresses the close affinity between the German and Russian phenomena 
that have emerged as military, messianic, and despotic from a society in 
which the middle classes had never been politically influential. 

The articles contributed by three outstanding leaders of the bolshevist 
regime in its earlier days, Leon Trotsky, Karl Radek, and Nicolai Bukharin, 
are today easily the most interesting of the entire collection. Not only 
are they specimens of what the editor calls ‘‘the immeasurable self-dedi- 
cation, infinite capacity for double-dealing, grandiose visions of the bet- 
terment of mankind, and total contempt for human life’’ (p. 170) which 
make up the Soviet version of totalitarianism. They present also an all 
but brilliant example of marxist analysis so often superior to the conelu- 
sions it reaches: Bukharin’s criticism of geopolitics and Trotsky’s cassan- 
drie warnings of the consequences of international economic liberalism are 
particularly remarkable. To read the recent and already classic article 
by ‘‘X’’ on the sources of Soviet conduct against the background of the 
exposition by the three Soviet authors is quite revealing. For an exami- 
nation of these articles beyond their mere wordage discloses many of the 
‘“sources of soviet conduct’’ as summarized by ‘‘X.”’ 

In the polemics to which the article by ‘‘X’’ has been submitted, pub- 
lished as it was on the eve of the announcement of the Marshall Plan, it 
has generally been overlooked that this article did not at all strike a ‘‘con- 
servative’’ keynote. It regards the peaceful containment of the Soviet 
Union as a possibility only if the United States will show enough practical 
and spiritual vitality to hold its own among the major ideological currents 
of our time. This need for a new democratic faith to fill the vacuum left 
by the decay of 19th century liberalism is another of the recurring themes 
in many of the articles of this Reader. However beautifully it is written, 
the noble essay by Benedetto Croce ‘‘Of Liberty’’ will hardly prove help- 
ful. It goes but little beyond the conclusions of that more famous essay 
of similar title. The do.n-to-earth article on ‘‘Freedom and Control’’ by 
the editor of the London Economist contains at least some of the answers 
to our problems and should, for its analysis of the economic organization of 
Europe, be carefully studied by all who are seriously opposed to attaching 
any strings to the European Recovery Program. 

Altogether this anniversary volume seems to be particularly appropriate 
to furnish both for the general reader and for the advanced undergraduate 
student of international relations indispensable background information 
and an almost inexhaustible source for reflection. 

Henry W. ExXRMANN 
University of Colorado 


The Year Book of World Affairs 1947. Published by The London In- 
stitute of World Affairs. London: Stevens; 1947. Pp. viii, 344. Index. 
20/-. This is a book made up of a miscellaneous collection of articles pub- 
lished by the London Institute of World Affairs. It is a venture necessi- 
tated by the inability of accommodating the essays in the quarterly journal 
known as World Affairs or The Library of World Affairs which the Insti- 
tute publishes. Like many essays of this character, there is no connecting 
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link distinguishing the articles. It may, however, be said that all the 
essays are of a high order and it is difficult to select one as superior to the 
others. One American has contributed to the volume namely Professor 
Graham Stuart of Stanford, an expert on problems of Tangier. Other 
valuable articles are the first article, on Soviet Foreign Policy, by Dr. W. 
Gurian, and one on Western and Soviet Democracy by Dr. R. Schlesinger. 
Other articles to be distinguished in the work are the one on Czechoslovakia 
by the well known journalist Bettany, by the Rev. C. 8S. Milford on the 
Communal Problem in India, by Professor Keeton on Nationalism in East- 
ern Asia, and a discriminating article on International Law and Society 
by Dr. Schwarzenberger. Other articles which merit mention are Pro- 
fessor Fisher’s article on the Future of International Economic Institu- 
tions, Mr. Garnett’s article on UNESCO, the Rev. Chirgwin’s article on 
the World Church, and Dr. Ledermann’s essay on the International Red 
Cross. Mr. Massey’s article on the Peace-Time Application of Atomic 
Energy ought not to be overlooked. On the whole, the essays printed in 
this volume are likely to have greater permanency than is usual in books of 
this kind. The Reports on World Affairs, reviewing the principal books 
of the year, is also a useful contribution. 
EpWIN BorcHARD 


Of the Board of Editors 


More Than Conquerors: Building Peace on Fair Trade. By Otto Tod 
Mallery. New York: Harper; 1947. Pp. xi, 204. Charts. Index. $3.00. 
It was on December 6, 1945, that the United States Government started the 
long process looking towards the adoption of an international agreement 
which would provide rules for the freeing of world trade from national re- 
strictions and the creation of an International Trade Organization to make 
effective those rules. On that date the United States published, in connec- 
tion with the announcement of the British loan agreement, its Proposals for 
Expansion of World Trade and Employment.' 

These proposals have now been the subject of discussion, development, 
and negotiation through two preliminary conferences, one in London and 
the second at Geneva. They are now the subject of further debate and 
negotiation at the full dress conference in Havana. At the moment of 
writing there appears to be substantial likelihood that after months of de- 
bate a charter will be agreed upon for submission to the member nations 
for their ratification. If this proves to be the case the charter will then 
be the subject of new debate on the part of the peoples and legislatures of 
the various nations which must decide whether or not to ratify. Notably 
will this be the case in the United States in which tariff policy has been an 
important political issue for decades and whose foreign economic policy 
is of such vast consequence both to its own economy and to the world. 

This book is a summary account of the reasons for and the general na- 
ture of the proposed International Trade Organization and Charter. In 
the preface the author states, ‘‘ This book is intended not for experts but for 
good citizens.’’ The book is short and the material is presented in simple 
language with the obvious design that the subject matter shall be easily 
comprehended by the average reader. The author clearly did not intend 


1United States Department of State, Pub. 2411, Commercial Policy Series No. 79, 
1945, 
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his work for the readers of this JourNAL. It should not be judged by 
standards unrelated to its purpose. 

One cannot but welcome any thoughtful contribution to the public 
understanding of a subject of such vital interest to our own country and 
to the world. For the purpose for which it was intended this book has 
many good qualities. It is difficult, however, not to wish that it were bet- 
ter. To this reviewer the great weakness in this book, as in fact in many 
similar attempts at popular education, is that it contents itself with giving 
a simple affirmative exposition of the reasons for the Charter without ex- 
plaining the nature and reasons for the vital issues of policy upon which 
there is disagreement among the nations and which any charter which can 
be adopted must reconcile on the basis of compromise. 

The Havana Conference was originally intended to last a comparatively 
short time. It has, in fact, gone on through many weeks of strenuous 
debate which has on more than one occasion threatened the failure of the 
conference. Its success is not yet assured. The reason for this is that the 
issues are of vital importance to all concerned. The conflicts may well 
prove to be the most important conflicts of our time. There will be no 
charter without substantial compromise on the part of all parties. An 
understanding of the nature of these conflicts, both for themselves and as a 
basis for understanding the compromises reached, would appear to be es- 
sential to an informed public opinion. 


Some of the issues involved are as follows: 


1. Reasonable men have strong differences of opinion as to how far and 
how soon world trade can be restored to the supply and demand economy 
of the market place. It is pretty generally agreed that the Charter cannot 
be fully effective until after the passage of sufficient time to permit a con- 
siderable measure of world recovery. The current draft of the Charter is 
replete with exceptions giving effect to this view. 

2. There are many who believe that in any event a considerable degree 
of government management and planning is inevitable and desirable. Thus 
the current draft of the Charter contains a chapter expressly permitting 
Intergovernmental Commodity Agreements and the Chapter on Restrictive 
Business Practices is clearly a compromise. In addition the so-called unde- 
veloped countries believe that they have a right to foster their rapid eco- 
nomic development and that, to this end, a very considerable degree of 
governmental interference with the free course of international trade 
should be permitted. 

3. There is the problem of how a charter designed to free international 
trade as far as possible from state interference, so that the laws of supply 
and demand economics may govern, can be applicable to a socialist state 
whose foreign trade is wholly or partly a governmental monopoly. 

4. There are important questions of organization as to which the grounds 
for difference are clear. On the one hand, there is the question whether 
the vote of the country with the greatest stake in world trade should count 
equally with that of the nation with the least, and if not, on what principle 
weighted voting could be established. On the other hand there is the prob- 
lem of the relationship between the organization and its members with 
those nations who do not participate. Here a solution must be found 
which contains a sufficient penalty on non-membership and yet does not 
drive from the organization others whose relationship with the non-members 
is close. 
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The foregoing are just some of the basic issues now being discussed in 
Havana and which, if the organization is created, will continue to be major 
preoccupations. This book might have better served its purpose if the 
author had given at least a chapter to an exposition of the nature and rea- 
sons for these fundamental issues. 

This book also raises the question as to why a subject so important to this 
nation and to the world as that of the post-war organization of trade be- 
tween nations should have until now provoked so little fully qualified analy- 
sis. Such treatment is to be found in Edward S. Mason’s ‘‘ Controlling 
World Trade’’ (Cartels and Commodity Agreements), a study prepared 
for the Committee for Economic Development. The subject certainly de- 
serves more such studies. Perhaps much work of this nature has been done 
but not published because the authors are awaiting the completion of the 
final agreement. 

If an agreement is consummated, it will soon have to be presented to 
Congress for ratification. It seems inevitable that it will provoke no small 
measure of debate. It is to be hoped that that debate will be conducted 
on a high level and supported by a public opinion in this country which 
has the fullest possible understanding not only of the purposes of the 
Charter but of the issues at stake. 


JoHn E. Lockwoop 
Of the Board of Editors 


China Handbook 1937-1945, New Edition with 1946 Supplement. Com- 
piled by Chinese Ministry of Information. New York: Macmillan Co.; 
1947. Pp. xvi, 844. Index. $6.00. To experts in international relations 
in general and specialists in Far Eastern affairs in particular, this volume 
leaves something to be desired. Although the work purports to ‘‘contain 
a comprehensive and authoritative survey of the eight years of China’s war, 
as well as an account of the major developments and the full text of impor- 
tant documents in the first post-war year of China,’’ the chapter on ‘‘ For- 
eign Affairs’’ imparts only fragmentary information on China’s foreign 
relations during the crucial year following the conclusion of hostilities. 

While the Charter of the United Nations and the Statute of the Interna- 
tional Court of Justice are reproduced verbatim et literatim, references to 
China’s participations in the various international conferences since the 
war are confined to listing the names of Chinese delegates. Certain im- 
portant documents are conspicuous by their absence. China’s proposals 
at the Dumbarton Oaks Conference, for example, which contributed sub- 
stantially to the creation of the Economic and Social Council of the United 
Nations (in the original Chinese draft it was called ‘‘International Social 
Welfare Office’’); the Trusteeship Council (originally known as ‘‘Inter- 
national Territorial Trusteeship Commission’’; the Commission on Codifica- 
tion of International Law; and UNESCO (the original Chinese title 
was ‘‘International Cultural Relations Office’’), should logically have a 
place in a compendium such as this. The treatment of Japan as a defeated 
enemy must be a matter of grave concern to the Chinese but, curiously, the 
Moscow Agreement of December 27, 1945, establishing the Far Eastern 
Commission for the formulation of post-surrender policies and the Allied 
Council for Japan for their execution, is not mentioned. 

Regarding Sino-Soviet relations, it is stated in the 1946 Supplement that 
‘In the Sino-Soviet Treaty of Friendship and Alliance signed in Moscow 
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on August 15, 1945, the Chinese Government agreed to grant independence 
to Outer Mongolia’’ (p. 757). As a matter of fact, however, the treaty 
itself contains no stipulation regarding the status of Outer Mongolia; it 
was in an exchange of notes between the Chinese and the Soviet Foreign 
Ministers that there was set forth China’s intention to accord recognition 
to an independent Outer Mongolia on the condition that ‘‘after Japan’s 
defeat, (if) a plebiscite of the people of Outer Mongolia confirms this de- 
sire.’’ On the genesis of this epoch-making treaty no reference is made 
to the secret Yalta Agreement which was released by the United States De- 
partment of State on February 24, 1946, almost a year after its signature. 

As the present edition did not appear until November, 1947, it might 
perhaps be expected that China’s new Constitution and the recent decree 
redividing Manchuria into nine provinces could have been incorporated in 
the book. 

The exact meaning of the statement that ‘‘even before the war no Chinese 
organization, official or otherwise, had ever attempted a year-book in Eng- 
lish of this type and scope’’ (Preface) is rather obscure. The ‘‘ Chinese 
Year Book,’’ five issues of which were published prior to 1941 under the 
auspices of the ‘‘Council of International Affairs,’’ Nanking and Chung- 
king, seems to have constituted an attempt along precisely this line. 

Finally, a few minor errors should have been corrected such as ‘‘reap- 
proachment’’ (p. 737) for ‘‘rapproachment”’ and ‘‘United Nations Food 
Conference’’ (p. 130) for ‘‘ United Nations Conference on Food and Agri- 


culture.’’ 
Dal 


The American University 


Why They Behave Like Russians. By John Fischer. New York: Har- 
pers; 1947. Pp. 262. $2.75. This slim volume is a compilation of several 
articles which the author had written for Harper’s, life, and The New 
Yorker. The publication of these articles was occasioned by the author’s 
brief sojourn in the Ukraine in the Spring of 1946. Of the two months 
which the author spent there as a member of an UNRRA food mission, he 
was confined to bed ill for more than two weeks. 

The main thesis of the book is set forth in the last two chapters, namely, 
Chapter XI—‘‘What Are They Up To?’’ and Chapter XII—‘‘Notes on 
Getting Along with the Russians.’’ 

John Fischer contends that Soviet Russia’s fear is the motivating force 
of its aggressive eynansionist policies. Like many other intelligent re- 
porters, the author reiterates the theme that basically the present leaders 
of the Kremlin are ‘‘Scared Men’’ because they are haunted by the fear 
of an attack by the United States. ‘‘To begin with, we will have to recog- 
nize that nothing we can safely do at the moment will entirely dispel Soviet 
fears. We must expect the present tension to continue for a considerable 
period.’’ 

Fischer’s probable solution for dealing with the leaders of Soviet Russia 
is the proverbial ‘‘hue and cry’’ of keeping the United States economically 
strong and militarily powerful and, by ail means, to avoid a serious de- 
pression. 

To the credit of the author it may be noted that he lays no claim to being 
a profound student of Soviet Russian affairs. In fact he twice quotes 
another journalist—Paul Winterton—to the effect that ‘‘there are no ex- 
perts on Russia—only varying degrees of ignorance.’’ Oddly enough, Mr. 
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Fischer states that he has been influenced by certain lines of thought de- 
veloped by ‘‘such politically-diverse writers’’ as (the late) Nicholas 
Spykman, Walter Lippmann, Sir Bernard Pares, and Frederick Schuman, 
all four of whom have been, during the past decade, notoriously and con- 
sistently wrong in their appraisal of the dynamic social forces at play within 
the USSR and their impact on world affairs. 

Although the author confined his six week sojourn exclusively to the 
Ukraine, he makes sweeping generalizations and far-fetched observations 
almost exclusively about the USSR and the Russians. As is known, few 
Russians live in the Ukraine even now. Yet this reviewer cannot quarrel 
with the author who has made a serious effort to write a fairly detached 
report about such a complex problem and still more complex country. 

It is interesting to observe that, prior to the publication of this book, Mr. 
Fischer was involved in a controversy with his Chief of the UNRRA mis- 
sion, Mr. Marshal McDuffie, who contended that the book was replete with 
brazen errors and inaccuracies. As a result of this furor many obvious 
factual mistakes have been corrected and the original titl—The Scared 
Men in the Kremlin was replaced by the present title Why They Behave 
Inke Russians. 

By now it should be clear that Soviet Russia’s foreign policy is neither an 
enigma nor a mystery nor a riddle, but a reflection of historic continuity 
strengthened by the dynamic force of Communism. The conspicuous ab- 
sence of any reference to this factor is probably the outstanding failing of 
the book. 


CHARLES PRINCE 
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